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CURRENT TOPICS. 





In Gammon v. Knudson, 11 Western Jur. 
651, the Supreme Court of Iowa holds that 
the courts of that state possess the power, in 
the, absence of any statutory enactment on the 
subject, to supply records destroyed by fire 
or other casualty. This jurisdiction has been 
announced in several States. In Keen v. 
Jordan, 13 Fla. 327, itis said: ‘‘ The power 
of supplying a new record, when the original 
has been lost or destroyed, is one which per- 
tains to courts of record of general jurisdic- 
tion, independent of legislation. It is an in- 
herent power in such courts, and has been 
acted upon in this state in Rhodes v. Mosely, 
6 Fla. 12, and in Pearce v. Thackeray, Jan- 
uary term, 1870. In Douglas v. Yallop, 2 
Burrow, 722, a new judgment roll, for a judg- 
ment rendered thirty years previous to a mo- 
tion to supply the loss, was ordered to be 
made. In Jackson v. Smith, 1 Caines, 496, 
a new nisi prius record was allowed to be 
made upon motion and affidavit that the orig- 
inal had been lost or burnt, after six years. 
In White v. Lovejoy, 3 Johns. 448, a fi. fa., 
on which a levy had been made was burnt, 
and the court ordered a new ji. fa. to be sub- 
stituted. The power has been long and fre- 
quently exercised in Alabama. McLendon v. 
Jones, 8 Ala. 298; Doswell v. Stewart, 11 
Ala. 629; Dozier v. Joyce, 8 Porter, 303; 
Williams v. Powell, 9 Porter, 493; Wilkinson 
v. Brandam, 5 Ala. 608; Lyon v. Bolling, 14 
Ala. 753; Bishop v. Hampton, 19 Ala. 792; 
3 Ph. on Ev. 1,066. Upon the destruction of 
any part of a record, or of the process, plead- 
ings or orders in a suit, the loss may be sup- 
plied by making up others in their stead, pro- 
vided the court be reasonably satisfied that 
the proposed substitute is of the same tenor. 
Upon that, the court where the suit is must 
exercise its own judgment. Harris v. Mc- 
Rae’s, Adm., 4 Iredell, 84.’’ See also Adkin- 
son v. Keel, 25 Ala. 551; Evans v. Thomas, 
2 Strange, 833; King v. Bolton, 1 Strange, 
141. 
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Tue ‘civil damage’’ law of Illinois came 
again before the Supreme Court of that state, 
Vol. 6.—No. 6. 








in the late case of King v. Haley. The plain- 
tiff was injured by the discharge of a pistol in 
the hands of an intoxicated person, and it was 
held, reversing the ruling below, that the 
seller of the liquor was, under the statute, 
liable, in damages, for the injury. A cause 
of action, the court said, is given to any one 
who may be injured, in his person or in prop- 
erty or means of support, by any intoxicated 
person, jointly or severally, against such person 
or persons who may have caused the intoxica- 
tion, in whole or in part, of the person who 
commits the injury. An action is also given 
to any one who may in the same manner be 
injured *‘in consequence’’ of the intoxica- 
tion of any one, whether habitual or other- 
wise, against the parties who may cause such 
intoxication. In the one case it is for the di- 
rect injury inflicted by ‘‘ an intoxicated per- 
son,’’ and in the other it is for such damages 
as may arise ‘‘in consequence ’’ of such in- 
toxication. This is the plain meaning of this 
section of the statute as expressed in unam- 
biguous language. The general assembly 
have seen fit to enact that any one who may 
be injured by any ‘intoxicated person,”’’ 
either in his person or property or means of 
support, may have a cause of action against 
the parties who may have caused the intoxica- 
tion of the person who commits the injury; 
and there exists no rightful authority by judi- 
cial construction to deprive such party of the 
right secured, which to him in many instances 
may be of the utmost value. What reason is 
there why there should not be an action for 
the direct damage done by a drunken person, 
as well as for damages that arise in conse- 
quence of such intoxication? The injury to the 
‘*person’’ is most likely to be the direct act 
of the ‘‘ intoxicated person.’’ And the injury 
to the ‘‘ means of support’’ would generally 
arise in ‘* consequence of the intoxication ’’ 
incapacitating the party for attending to busi- 
ness or causing him to waste his estate. 


A CORRESPONDENT raises the question, 
Have probate courts in Missouri jurisdiction 
to issue writs of habeas corpus? Prior to the 
adoption of the constitution of 1875 probate 
courts, wherever they were courts of record, 
had authority to issue writs of habeas corpus, 
(sec. 2, ch. 155, Gen. Stat. 1865) as all courts 
of record and the judge thereof had such 
authority. Was that authority repealed by the 
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new Constitution, and the Probate Court Act 
of 1877? Sec. 34, art. 6, Const. 1875, says 
that a probate court shall be established in 
each county and shall have jurisdiction over 
all matters relating to probate business, grant- 
ing letters testamentary, appointment of 
guardians and trustees, the selling and leasing 
of lands by administrators, and over matters 
relating to apprentices. It does not go on to 
say ‘‘and such*other business as may be pre- 
scribed by law,”’ as sec. 86 does relating to 
county courts. The proviso in sec. 34 further 
says that, ‘‘ until the general assembly shall 
provide by law for a uniform system of pro- 
bate courts, the jurisdiction of probate courts 
heretofore established shall remain as now 
provided by law.’’ Sec. 3, schedule, says: 
‘* All county and probate courts, as now organ- 
ized, shall continue with their jurisdiction 
until the general assembly shall by law conform 
them in their organization to the requirements 
of this constitution.’’ Sec. 34, art. 6, and 
sec. 3, of the schedule, of course, mean that 
until the legislature acted, the old probate 
courts should remain as before; and it is 
equally clear they mean that, after the legisla- 
ture had acted, the old jurisdiction ceased and 
the new began. In support of this, see sec. 9, 
art. 1, Const. U.S. ,which says that the privilege 
of the act of habeas corpus shall not be sus- 
pended, etc. unless in case of rebellion, etc. ; 
meaning that in case of rebellion, etc., it could 
be suspended. Also sec. 10, art. 1: ‘*No 
state shall make anything but gold and silver 
coin atender,’’ etc., meaning, of course, that 
a state could make gold and silver a tender. 
Our attachment law, sec. 1, ch. 14, Gen. Stat., 
says that no property or wages declared’ by 
law exempt from execution shall be attached 
except in case of a non-resident defendant, 
etc. While it does not expressly say so, it 
means that in case of non-residence, etc., such 
property could be attached. So with the con- 
stitutional provision as to probate jurisdiction. 
Again, why did the convention designate the 
jurisdiction of probate courts if it did not 
intend to confine them to that jurisdiction? 
See also secs. 1, 2 and 19 Probate Court Act of 
1877. On the whole, it would seem that their 
jurisdiction in habeas corpus cases has been 
taken away. 





Tue Louisiana statute requiring those en- 
gaged in the transportation of passengers to 





carry colored persons in the same cars, cabins, 
etc., as whites, has been, so far as it ap- 
plies to foreign and inter-state commerce, de- 
clared unconstitutional by the Supreme Court 
of the United States. The following extract, 
from the opinion of the Chief Justice, contains 
the pith of the decision: ‘‘It may safely be 
said that state legislation which seeks to im- 
pose a direct burden upon inter-state com- 
merce, or tointerfere directly with its freedom, 
does encroach upon the exclusive power of 
Congress. The statute now under considera- 
tion, in our opinion, occupies that position. 
It does not act upon the business through the 
local instruments to be employed after coming 
within the state, but directly upon the busi- 
ness as it comes into the state from without 
or goes out from within. While it purports 
only to control the carrier when engaged 
within the state, it must necessarily influence 
his conduct to some extent in the management 
of his business throughout his entire voyage. 
His disposition of passengers taken up and 
put down within the state, or taken up within 
to be carried without, can not but affect, in a 
greater or less degree, those taken up with- 
out and brought within, and sometimes 
those taken up and put down without. A 
passenger in the cabin set apart for the use 
of whites without the state, must, when the 
boat comes within, share the accommodations 
of that cabin with such colored persons as. 
may come on board afterwards, if the law is 
enforced. It was to meet just such a case 
that the commercial clause in the consti- 
tution was adopted. The river Mississippi 
passes through or along the borders of 
ten different States, and- its tributaries 
reach many more. The commerce upon these 
waters is immense, and its regulation clearly 
a matter of national concern. If each state 
was at liberty to regulate the conduct of car- 
riers while within its jurisdiction, the confusion 
likely to follow could not but be productive 
of great inconvenience and unnecessary hard- 
ship. Each state could provide for its own 
passengers and regulate the transportation of 
its own freight, regardless of the interests of 
others. Nay, more, it could prescribe rules 
by which the carrier must be governed within 
the state in respect to passengers and property 
brought from without. On one side of the 
river or its tributaries he might be required to 
observe one set of the rules, and on the other 











THE CENTRAL 


LAW JOURNAL. 103 








another. Commerce can not flourish in the 
midst of suchembarrassments. No carrier of 
passengers can conduct his business with satis- 
faction to himself, or comfort to those employ- 
ing him, if on one side of a state line his pas- 
sengers, both white and colored, must be per- 
mitted to occupy the same cabin and on the 
other kept separate. Uniformity in the regula- 
tions by which he is to be governed from one 
end to the other of his route is a necessity in his 
business, and to secure it, Congress, which is 
untrammeled by state lines, has been invested 
with the exclusive legislative power of deter- 
mining what such regulations shall be. If 
this statute can be enforced against those en- 
gaged in inter-state commerce, it may be as 
well against those engaged in foreign, and the 
master of a ship clearing from New Orleans 
to Liverpool, having passengers on board, 
would be compelled to carry all, white and 
colored, in the same cabin during his passage 
down the river, or be subject to an action for 
damages, ‘exemplary as well as actual,’ by 
any one who felt himself aggrieved because he 
had been excluded on account of his color.’’ 
Mr. Justice Clifford filed a concurring opinion, 
which covers thirteen printed pages. 
ee ae ean 
EFFECT OF FRAUDULENT CONVEYANCES 
UPON THE RIGHT OF HOMESTEAD, II. 

Against the general current of authority, 
referred to in the last number, the Supreme 
Court of Minnesota has held that where a hus- 
band and wife conveyed property, occupied as 
a homestead, to a third person, and he in turn 
conveyed it to the wife, and a referee found 
that the conveyance was void as to creditors, a 
decree subjecting it to the judgment of a cred- 
itor, and denying to the debtor and his children 
(the wife having died), the right of homestead 
therein, was not erroneous.! 

The reasoning of the court appears incon- 
clusive, and would not be quoted here but for 
the fact that we have set out, at considerable 
length, the reasoning of those courts which 
have held the opposite view.? A distinction 


(1) Piper vy. Johnston, 12 Minn. 60. 

(2) Wilson, Ch. J.,said: ‘*The report of the referee 
settles the fact that the conveyances attacked in the 
case were made with the intent to defraud the plain- 
tiff, who was, at the time, a creditor of John Johnston, 
and it is clear on principle, and well established by 
very numerous cases decided under the common law, 
and under statutes substantially the same as ours, that 
such conveyances are void as against the plaintiff, and 
valid against persons standing in the position of John 








may, however, be found between this and 
most of the foregoing cases, in the fact that 
when these conveyances were made, the law 
of Minnesota, like the law of some other 
states,3 made a judgment a lien upon all the 
debtor’s property situated within the county, 
including (according to judicial interpreta- 
tion) his homestead; so that, although it re- 
mained in abeyance while the homestead oc- 
cupancy continued, yet, this once ended, 
whether by separation of the family, removal 
or alienation, it immediately became active, 
and could be enforced by execution against 
the property.‘ ‘‘ Here,’’ said the court, ‘* was 
a valuable right secured by the law to the 


Johnston, and those claiming under him. See May v. 
Bibean, 2 Minn. 291, and cases there cited; 1 Am. Lea 
Cas. (4th Ed.) 45, and cases cited. How, then, can the 
appellant have a homestead right in the premises in 
question, as against the plaintiff, or against any per- 
son? He is estopped to deny the validity of said deeds, 
which, as against every person but those whom he in- 
tended to detraud thereby, are valid. A person is not 
allowed to defeat his contract or deed, by alleging his 
own turpitude. These deeds conveyed out of the ap- 
pellant the entire estate, legal and equitable. He is 
no longer cwner, and the homestead law secures a 
homestead only to the owner. If any estate or interest 
in this land is exempt from execution, it must be in 
favor of the owners, now the heirs, of Ellen 8. John- 
ston. The contest is essentially between them and 
plaintiff. If there is any surplus after paying plain- 
tiffs claim, it must be paid tothe grantee, though a 
fraudulent grantee. Busch v. Elliott, 3 Ind. 100. 
The grantees of the appellant set up no claim to a 
homestead right, nor could they maintain such claim. 
But it is urged that, as tenant by the courtesy, the ap- 
pellant is “‘ owner ” of the lots, and therefore entitled 
to the benefits secured by the homestead law. Many 
objections might be urged to this position, but one is 
conclusive. His claim as tenant by the courtesy is un- 
der the deeds, which the law declared void as against 
the plaintiff. His claim to the estate is by virtue of 
the seizin of his wife, but the law declares that the 
wife acquired no estate under these deeds as against 
the plaintiff, and she having acquired no estate, he, of 
course, can have no valid claim as tenant by the cour- 
tesy. This seems too clear to admit of argument or 
doubt. It is urged that the debtor can not practice a 
fraud upon his creditors by any disposition which he 
may make of property exempt from execution. As 
applied to this case, there is no force in the argu- 
ment. It is not shown, nor do the allegations of the 
pleadings or the report of the referee justify us in pre- 

suming that the property thus conveyed was, as a 
whole, exempt as a homestead. Admitting that the 
appellant had a right to hold part of the property as a 
homestead, or that, when sold on execution, he was 

entitled to part of the proceeds, this certainly gave 

him no right to convey it as an entirety, without con- 

sideration, and for the purpose of defrauding his ered- 

itors. But even if all the property conveyed was ex- 

empt, it would not affect this case.” 

(3) See, for instance, Hoyt v. Howe, 3 Wis. 752; 
State Bank v. Carson, 4 Neb. 498; Allen vy. Cook, 26 
Barb. 374; Norriss v. Kidd, 28 Ark. 485; Jackson v. 
Allen, 30 Ark. 110. ; 

(4) Folsom vy. Carli, 5 Minn. 333; Tillotson v,Millard, 
7 Minn. 513. 





ee A 


+ eer 


——————— 


as 


a= ew oe: 


eet re eee 


104 





THE CENTRAL LAW JOURNAL. 








plaintiff, which the appellant fraudulently at- 
tempted to deprive him of. These deeds were, 
therefore, not only fraudulent, but prejudical 
to the plaintiff, and they came within both the 
letter and spirit of the law which declares 
fraudulent conveyances void as against per- 
sons hindered, delayed or defrauded.’’ This 
reasoning, however, would seem more plausi- 
ble if the fraudulent conveyance had attempted 
to vest the legal title in a stranger to the 
family; but in this case it merely passed 
through such a person, and finally rested in 
the wife, a member of the family 5 for whose 
benefit the homestead exemption was, no doubt, 
secured—the occupation of the family of the 
premises as a homestead continuing all the 
while unbroken; and it would seem to be too 
great a refinement to suppose that this mo- 
mentary seizin by the intermediate grantee 
could have had the effect of vivifying the dor- 
mant judgment lien.6 The two conveyances 
should evidently be viewed as one transac- 
tion, and, taken together, they did not amount 
to an alienation of the homestead. The title 
still remained in the wife; and a wife’s title 
will support a homestead exemption for the 
benefit of the family, as well as the hus- 
band’s.7 

What is here said is equally applicable to a 
late decision of the Supreme Court of Arkan- 
sas, upon facts somewhat dissimilar to those 
in the Minnesota case, and where the same 
conclusion was reached.* But previously to 
this decision the same court held, after a 
thorough examination of the question, that the 
effect of the Arkansas statute of homestead 
was not to create a new estate, ‘‘ but to pro- 
tect the occupant of the land in the use and 
occupancy of the land so set apart as a home- 
stead during the time of such occupancy; but 
if abandoned by removal or death, leaving 
neither wife nor children to succeed to his 
rights, the rights of the judgment-creditor 
would be fully restored.’’? The application 
of this principle to the facts of the case first 
stated was easy. An insolvent debtor had 
conveyed his homestead to a third person in 

(5) The Minnesota statute, however, does not con- 
fine the homestead exemption to a “‘ householder,” or 
*‘ head of a family,’”’ but extends it to “ any resident of 
this state.” Stat, at Large of Minn., p. 630, § 165. 

(6) Compare on this point, Lassen v. Vance, 8 Cal.271. 

(7) Crane v. Waggoner, 33 Ind. 83; Orr v. Shraft, 22 
Mich. 260; Torerville v. Piersen, 39 Ill. 446. 


(8) Chambers v. Sallie, 29 Ark. 407. 
(9) Ibid.; Norris v. Kidd, 28 Ark. 485. 





trust for his wife, and afterwards died. Still 
later the wife died. The facts, as stated in 
the opinion of the court, do not show that 
there remained any children associated to- 
gether as a family, in whom the immunity 
could continue, and it is to be presumed that 
there were none. The court held that the 
conveyance was void as to creditors, that no 
homestead right therein existed, and that the 
land was subject to administration. 10 

The Supreme Court of Illinois, though it 
has gone to great lengths, in many particu- 
lars, in upholding the homestead exemption, 
has held that a voluntary conveyance, made 
by an insolvent debtor to a third per- 
son for the debtor’s wife and children, of 
property occupied by them as a homestead, 
is fraudulent and void, as to creditors, and 
defeats the homestead right. The reasoning 
of the court, on this point, is as follows: ‘‘ The 
wife, while the husband is living, can not claim 
the benefit of the statute exempting homesteads 
from forced sale against the husband. It is 
for him, while living, to claim, if he chooses, 
the benefit of the statute, and, if he does not, 
the wife can not enforce the exemption. Be- 
sides, the property having been conveyed to 
hinder and defraud creditors, the conveyance 
was good as against the husband, the grantor. 
He, therefore, could not claim the exemption of 
the statute in regard to that property.’’! This 
decision, supported by fallacious, reasoning, 
professedly based upon an adjudication not at 
all in point, contrary in spirit to nearly all the 
subsequent decisions of the same court, if not 
already overruled,!? undoubtedly will be when- 
ever the question is again presented. 

The Supreme Court of Pennsylvania, by a 
somewhat narrow line of construction, re- 
gretted, in later cases by the judges themselves, 
has done much to deprive the debtor of the 
full benefits of the meagre homestead and chat- 


(10) Chambers v. Sallie, 29 Ark. 407. 

(11) Getzler v. Saroni, 18 Ill. 511, 526, opinion by 
Skinner, J. In support of this view the learned judge 
cited Cassell v. Williams, 12 Ill. 387, which goes no 
further than to hold that “if a party fraudulently 
transfer his [personal] property for the purpose of 
avoiding the payment of his debts, or even sell it fora 
valuable consideration, after it has become subject to 
an execution against him, he can not afterwards claim 
the property as his and recover from the officer selling 
it three times its value, upon the ground that it was 
exempt from execution against him.” This case is 
substantially overruled by Vaughan vy. Thompson, 17 
Ill. 78. 

(12) Cipperly vy. 
Thompson, supra. 


Rhodes, 55 Ill. 346; Vaughan vy. 
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tel exemption allowed him in that state by the 
act of 1849. That court seems to have en- 
tirely overlooked or ignored the apparent in- 
tention of the legislature to protect from pau- 
perism the wife and children, as well as the 
husband, and to prevent the family from be- 
coming a public charge ; since it has uniformly 
held that the right is lost by the laches of the 
husband in failing to assert it at the proper 
time“ or by his fraud in selling or concealing 
his chattels, or in denying the ownership 
thereof.“ In accordance with this general 
spirit, the court has held that a debtor, who 
has conveyed real estate to his wife, is not en- 
titled to claim the benefit of the exemption 
out of the proceeds thereof when seized and 
sold by the sheriff. It must be acknowledged 
that, if the language in which this rule is de- 
clared leaves out of view the benevolent pur- 
poses of the statute, it exhibits, on the part of 
its author, a sense of justice such as becomes 
a judge.'® 


(14) Bowyer’s Appeal, 21 Penn. St. 210, though pos- 
sibly missapplied. ; 

(15) Freeman v. Smith, 30 Penn. St. 264; Diffender- 
fer v. Fisher, 3 Grant’s Cases, 30; Gilleland vy. Rhodes, 
34 Penn. St.; Strouse v. Beecher, 38 Penn. St. 190; 
Emerson v. Smith, 51 Penn. St. 90; Smith v. Emerson, 
43 Penn. St. 456. 


(16) Huey’s Appeal, 29 Penn. St. 219. Woodward, 
J.,said: ‘*There is no principle of law so consonant 
with reason, or better supported by authority, than 
that a conveyance, which is fraudulent as to creditors, 
binds, nevertheless, the parties to it. Through that 
‘cloud of authority’ of which the counsel speak, this 
principle shines perpetually, and it guides us to the 
conclusion that the appellant is here without merits. 
Having caused his house and lot to be conveyed to his 
wife, for the purpose of hindering and delaying his 
creditors, denying his ownership as long as denial 
would serve to keep them off, he chops round now 
when they have raised $314 26 out of the property by a 
a sheriff’s sale of it, and claims $300 of the proceeds 
under our exemption statute. It would be a perver- 
sion of that humane law to apply it to such acase. As 
to his creditors, the fraudulent deed was void, and he 
remained the owner of the property, but the deed cen- 
eluded him for all other purposes. The statute was 
not made as an instrument of fraud, to delay and 
hinder creditors, but to secure to honest debtors, from 
the wreck of their fortunes, a subsistence until they 
can do something for themselves and family. But ifa 
debtor may first convey away his property in fraud of 
creditors, and then, when it is seized or sold, come in 
and take the proceeds, the statute is worse than the 
fraudulent deed, because more efficacious to cheat the 
creditor.” 


—_ 
—_ 





THE great equity suit in England of the Singer Man- 
ufacturing Company against Newton Wilson, involving 
the plaintiff ’s right to the exclusive use of its trade- 
name, has just been decided, on appeal, by the House 
of Lords, in favor of the Singer Company—costs de- 
creed against defendant. The decision in the court 
below is reported in 3 Cent. L. J. 706. 





FORGERY — FICTITIOUS DECREE OF 
COURT 





BROWN v. THE PEOPLE. 





Supreme Court of Illinois. 
[Filed at Ottawa, January 21, 1878.] 


HON. JOHN SCHOLFIELD, Chief Justice. 
‘© SIDNEY BREESE, 
“ 6T. LYLE DICKEY, 
‘© BENJAMIN R. SHELDON, 
“ PINCKNEY H. WALKER, 
‘© JOHN M. SCOTT, 
* ALFRED M. CRAIG, 


Associate Justices. 


A FICTITIOUS DECREE of a court of another state, 
got up with intent to deceive, is not the subject of 
forgery, under Revised Statutes, ch. 38, sec. 105. 


ERROR to Knox county. 

BREESE, J., delivered the opinion of the court: 

This is an indictment preferred by the grand 
jury of Knox county at the June term, 1876, 
against John Brown, for forgery. The charge 
was, that in the county of Knox, on the Ist day of 
February, 1876, defendant unlawfully, felonious- 
ly, and wilfully, contriving to injure, damage and 
defraud one Eliza Penn, did then and there un- 
lawfully, feloniously, knowingly and falsely forge 
and counterfeit a certain instrument in writing 
purporting to be a public record, viz: a decree of 
divorce pretended to be granted in Marion County 
Circuit Court, of the State of Indiana; which said 
false, forged and counterfeited instrument of 
writing is as follows: 

STATE OF INDIANA, 

Marion County. \ss. 

In Marion County Circuit Court, to January Term, 

A. D., 1876. 

JOHN W. BROwN 
vs. Divorce. 
Mary J. Brown. 

And now this cause coming on for a final hear- 
ing in said court, and the evidence being heard, 
and it was proven that John W. Brown was mar- 
ried to Mary J. Shum, now Mary J. Brown, was 
guilty of repeated abuse and desertion for the 
space of two years previous to the filing of the bill 
for divorce in this cause; and it appearing by the 
evidence that the said parties have one child, 
named Clara Brown, by said marriage, aged about 
three years. It also appearing by the evidence 
that the said Mary J. Brown was guilty of repeat- 
ed abuse, and further that she, Mary J. Brown, de- 
serted and left her husband on or about the 15th 
day of January, A. D., 1874, without cause or pro- 
vocation; now, therefore, it is ordered and de- 
creed by the Court, that the said John W. Brown 
and Mary J. Brown are henceforth and forever 
divorced, and that the bonds of matrimony here- 
tofore existing between them are forever dis- 
solved, and that the said Mary J. Brown retain 
the care and custody of said child, Clara Brown, 
till she becomes of the age of fourteen years, and 
that said John W. Brown pay the costs of this case 
to the officers and witnesses. 

C. H. MAFFIT, 
Judge Circuit Court, Marion Co., Ind. 
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The indictment properly concludes. A motion 
was made to quash the indictment, which was 
denied, and the defendant, pleading not guilty, 
was put upon his trial before a jury, who found 
him guilty as charged, and fixed his punishment 
at two (2) years confinement in the penitentiary. 

A motion for a new trial was made and denied, 
and a like disposition was made of defendant’s 
motion in arrest of judgment, and judgment ren- 
dered on the verdict. 

To reverse this judgment, defendant has obtained 
awrit of error and brought the record to this court. 

Various errors are assigned, but we have consid- 
ered but one, which strikes at the foundation of the 
prosecution; it is this: The instrument of writing 
set out in the indictment does not on its face pur- 
port to be an zuthexticated copy of a record, and no 
indictment could be founded upon it. Thestatute 
Rev. Stat. cap. 38 $105, is in these words: Every 
person who shall falsely make, alter, forge or coun- 
terfeit any record or other authentic matter of a 
public nature * * * withintent, etc. Every person 
80 offending shall be deemed guilty of perjury and 
shall be punished. The section embraces almost 
every conceivable instrument of writing known 
to the law, and in common use in the various 
transactions of life, and the whole purport of it 
leads to the conclusion that the instrument alleged 
to be forged must be such an instrument which, if 
genuine, would be effective. A glance at this 
alleged forged revord will ‘satisfy any one that it 
has few if any indications of a record of a court. 
It could deceive no one. Even the young woman 
whom it is alleged it was designed to deceive and 
defraud, testified on her re-cross-examination, as 
follows: ‘ At the time he showed the divorce I 
glanced at it, and said it was no divorce, because 
there was no seal or stampon it. He says that itis 
legal.’’. Again she stated, when the divorce decree 
was shown to her, she looked at it and said she could 
get up just as good a one. Again, her brother 
Charles testified that all he knew about it was 
what his sister told him. She said it was nota 
legal divorce, as it } a1 no stamp on it. 

Nobody could be deceived by such an instrument 
of writing who was not quite willing to be de- 
ceived. The paper does not purport to be a copy 
of any record, nor has it the semblance of one, save 
in a few particulars. The worst that can be said 
of the instrument is that it is a fictitious decree, 
and for making such no penalty is provided by the 
statute, whilst there is a severe penalty provided 
by section 107 against any one who shall make, 
alter or publish with intention to defraud any 
other person, or with like intention shall attempt 
to pass, utter or publish, or shall have in his pos- 
session with like intent, any bill, note or check or 
other instrument of writing for the payment of 
money or property, etc., knowing the same to be 
fictitious, shall be imprisoned in the penitentiary, 
etc. 

The instrument in question is at best but a 
fictitious decree of a court of another state, got up 
with the intent to deceive no doubt, but against 
which no penalty seems to be provided by law. 

The instrument not being or purporting to be a 


| 





record, no indictment for forging it can be founded 
on it. And the finding and judgment were er- 
roneous. The judgment is reversed, and the 
prisoner will be discharged. 


ee 
—_— 





NATIONAL BANKS—USURY. 





NATIONAL BANK OF MADISON y. DAVIS. 





United States Circuit Court, District of Indiana. 
December, 1877. 
Before Hon. THOMAS DRUMMOND, Circuit Judge, and 
Hon. WALTER Q. GRESHAM, District Judge. 

IF a national bank discount a note at a usurious rate 
of interest, paying the borrower the proceeds less the 
interest, it can recover only the face of the note less 
the entire interest received. But if such note be re- 
newed, the borrower paying the usurious interest out 
of his pocket, in advance, the defendant may recoup 
or recover in an independent action, double the 
amount of the entire interest paid at the renewal. If, 
instead of paying the usurious interest at each re- 
newal, it be added to the principal and included in the 
renewal notes, the bank can only recover the amount 
originally paid tothe borrower, 7. e., the amount of 
the last of the renewal notes less all interest included 
in it. 

C.E. Walker and C. L. Halstein, for plaintiff; 
Herod & Winter, for defendant. 

GRESHAM, J.: 

The plaintiff, on the 19th of May, 1869, for the 
defendant, Jacob Davis, discounted his note for 
$3,000 at four months, with two indorsers, at the 
rate of 12 per cent. per annum, paying Davis the 
proceeds less $128.50, the interest reserved. There 
were divers renewals of this note, each renewal 
being for the full amount of the principal, Davis 
actually paying the interest in advance, the bank 
reserving nothing out of the proceeds of the dis- 
count. The indorsers were accommodation in- 
dorsers, and there were different indorsers upon 
different renewals. 

In 1873 Davis paid $700 on the principal, thus 
reducing his loan to $2,300, for which sum four 
different renewal! notes were given. On December 
9, 1873, Davis paid on one of these renewals 12 per 
cent. interest in advance. This was the last usu- 
rious interest paid. From that date the plaintiff re- 
ceived only legal interest at the rate of 10 per cent. 
per annum. On April 1st, 1875, Davis renewed his 
loan by giving his two notes for like amounts, 
maturing at different dates, and the note sued on 
was given in renewal of one of these notes. 

Section 30 of the National Bank Act, approved 


/ June 30, 1864, reads as follows: 


** Section 30. And be it further enacted, that 
every assoviation may take, receive, reserve, and 
charge on any loan or discount made, or upon 
any note, bill of exchange, or other evidence of 
debt, interest at the rate allowed by the laws of 
the state or territory where the bank is located, 
and no more; except that where, by the laws 
of any state, a different rate is limited for banks 
of issue, organized under state laws, the rate 
so limited shall be allowed for associations or- 
ganized in any such state under this act. And 
when no rate is fixed by the laws of the state 
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or territory, the bank may take, receive, reserve, or 
charge a rate not exceeding seven per centum, and 
such interest may be taken in advance, reckoning 
the days for which the note, bill or other evidence 
of debt has to run. 

“And the knowingly taking, receiving, re- 
serving, or charging a rate of interest greater 
than aforesaid, shall be held and adjudged a for- 
feiture of the entire interest which the note, 
bill or other evidence of debt carries with it, or 
which has been agreed to be paid thereon. And in 
case a greater rate of interest has been paid, the 
person or persons paying the same, or their legal 
representatives, may recover back in any action of 
debt twice the amount of the interest thus paid 
from the association taking or receiving the same; 
provided, that such action is commenced within 
two years from the time the usurious transaction 
occurred. But the purchase, discount, or sale of 
a bona fide bill of exchange, payable at any other 
place than the place of such purchase, discount or 
sale, at not more than the current rate of exchange 
for sight drafts, in addition to the interest, shall 
not be considered as taking or receiving a greater 
rate of interest.”’ 

If a national bank discount a note at a usurious 
rate of interest, paying the borrower the proceeds, 
less the interest, and suit be brought to recover the 
loan, and the borrower plead the usury, the bank 
will recover the face of the note less the entire in- 
terest taken out, received or reserved, and no 
more. It will thus collect the sum of money it act- 
ually paid out, being punisned for receiving inter- 
est in excess of the legal rate by forfeiting all in- 
terest. But if the note thus discounted be re- 
newed for the same amount, the borrower paying 
usurious interest out of his pocket in advance, and 
suit be brought on the renewed note, the defend- 
ant may recoup double the amount of the entire 
interest actually paid on renewal, or in an inde- 
pendent action of debt he may recover from the 
bank double the ameunt of the entire interest thus 
paid. 

In either case the punishment of the bank is the 
same. In the latter case the bank forfeits double 
the amount of the interest paid, and yet re- 
covers the amount it actually paid out, for it will 
be remembered the note sued on includes the 
amount of interest originally reserved. ‘True, if 
the note be renewed in the same manner more 
than once, and the borrower be allowed to recoup, 
or in an independent action recover double the 
amount of usurious interest paid, the bank will 
lose part of the principal as well as all of the 
interest. But forfeiture of double the entire 
interest paid is barred after the lapse of two years. 

If instead of paying the usurious interest at each 
renewal of the loan, the same be added to the 
principal and included in the renewal notes, the 
bank, if the usury be pleaded, will recover the 
amount it originally paid to the borrower; that is 
to say, it will recover the amount of the last of the 
renewal series sued on, less all the interest in- 
cluded in it. 

Usury forfeited the entire loan or debt under 
the banking act of February 25, 1863. This, 





Congress thought, was too severe, and the act of 
1864, with the exception already noticed, limits 
the forfeiture to the interest only. 

In the case of Farmers’, etc., National Bank vy. 
Dearing 1 Otto, 29, the court say: ‘In the act 
of 1864 the torfeiture of the debt is omitted, and 
there is substituted for it the forfeiture of the 
interest stipulated for, if it had only been reserved, 
and the recovery of twice the amount when the 
interest had been actually paid.” 

The only forfeitures visited upon national 
banks, when they stipulate for or receive illegal 
interest, are those found in the banking act. They 
are not subject to any penalties or forfeitures 
contained in state statutes. 1 Otto, 2. 

It is a familiar principle, that forfeitures are 
never favored. 

All actual payments in excess of the legal rate 
were made more than two years before the de- 
fendant’s plea of usury was filed, and, in fact, 
more than two years before this suit was brought. 
The plaintiff is entitled to recover the amount of 
the note in suit with interest, less $128.50, the in- 
terest reserved on the original discount, which is 
to be credited as of the date of the reservation, all 
other interest having been actually paid. ~ 

My brother Drummond concurs in this opinion. 


—— 


FALSE REPRESENTATIONS. 





WARD v. HOBBS. 





English Court of Appeal, December 7, 1877. 

A person who sends animals to a public market, 
knowing that they are infected with a contagious dis- 
ease, does not impliedly make a representation that 
they are not, so far as he knows, infected with a con- 
tagious disease, and is not liable in an action for false 
representation at the suit of a person who has pur- 
chased such animals, and consequently suffered loss. 
Judgment of the Queen’s Bench Division (reported 25 
W. R. 585), reversed. 

This was an appeal from a decision of the 
Queen’s Bench Division, reported 25 W. R. 585. 

The action was for breach of warranty and 
false representation, arising out of a sale by the 
defendant to the plaintiff of certain pigs under the 
following circumstances: 

The defendant sent to a public market for sale 
some pigs which were, in fact, infected with a con- 
tagious disease, viz., typhoid fever. As appears 
hereafter from the judgment, in the opinion of 
the court there was evidence to go to the jury 
that the defendant knew when he sent the pigs to 
market that they were so infected. The defend- 
ant made no express representation as to the con- 
dition of the pigs, and the conditions of sale 
stipulated that no warranty should be given by 
the vendor, and that the lots were to be taken 
with all faults. The plaintiff bought the pigs and 
placed them with other pigs of his own. Many of 
the pigs bought of the defendant died, and they 
communicated the disease to the other pigs of the 
plaintiff. To recover the losses so incurred, the 
plaintiff brought this action. The jury found a 
verdict for the plaintiff, and judgment was en- 
tered for him, leave being reserved to the defend- 
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ant to move to enter the judgment for himself by 
way of non-suit, on the ground that there was no 
evidence to go to the jury of a warranty or mis- 
representation. 

The Queen’s Bench Division refused the motion 
for a non-suit (see the report, 25 W. R. 585), and 
from this judgment the defendant appealed. 

Powell, Q. C., and H. D. Greene, for the defend- 
ant. 

There is no evidence that the defendant gave 
any warranty, or made any representation, either 
express or implied. The case of Bodger v. Nich- 
olls, 28 L. T. N. S. 441, 21 W. R. Dig. 124, cited by 
plaintiff in the court below, is not in point; for, 
in that case there, there was an express represen- 
tation. It is true that there is a presumption of 
law in favor of innocence, but that is not the same 
thing as an implied representation by every man 
that what he does is innocent. The maxim caveat 
emptor is applicable to this case. Baglehole v. 
Walters, 3 Camp. 154. 

H. Matthews, Q. C., and Bros, for the plaintiff. 

Every man in what he does must be taken to 
furnish evidence of a representation by him that 
what he is doing is not, to his knowledge, criminal 
Bodger v. Nicholls, supra ; Reg. v- Coulson, 19 L. 
J. M.C. 182; Cooke v. Waring, 32 L. J. Ex. 262, 
12 W, R. C. L. Dig. 121; Eichholz v. Bannister, 
13 W. R. 96, 17 C. B. N.S. 708; Hill v. Balls, 5 
W. R. 740. This is a question for the jury. 

H. D. Greene, in reply. 

BRAMWELL, L. J.: 

After considerable doubt, I have come to the 
conclusion that the decision of the Queen’s Bench 
Division must be reversed. The plaintiff's case is 
that he was induced to enter into the contract with 
the defendant for the purchase of the pigs by the 
fraudulent representation of the defendant that 
the pigs were not, to the defendant’s knowledge, 
affected with a contagious disease Now, we may 
assume, as indeed there was evidence to show, 
that, at the time the defendant sent these pigs to 
market, he knew that they were affected with a 
contagious disease. The question, therefore, left 
for us to decide is whether the defendant, with a 
view to defraud the plaintiff, represented that the 
pigs were not so affected to his knowledge. Now, 
the only evidence of such a representation is that 
the defendant exposed the pigs for sale in a pub- 
lic market, and that it is unlawful, under the pro- 
visions of the Contagious Diseases (Animals) Act, 
so to expose for sale any animals affected in the 
way in which these pigs admittedly were affected. 
On these facts it was contended that the defend- 
ant must be taken to affirm that, to his knowledge, 
they were not so affected. 

Now, there is ground for believing that the de- 
fendant’s conduct was likely to lead people to be- 
lieve that he did not know of the disease in the 
pigs. But must he, therefore, be taken to make a 
representation to that effect? Mr. Matthew’s con- 
tention is that in all the actions of life a man fur- 
nishes evidence that in what he is doing there is, 
to his knowledge, nothing unlawful. That is a 


proposition to which I can not assent. A man 





may conduct himself in such a way as to cause 
other people to come toa conclusion concerning 
him, but if his conduct is not directed to the end 
that others may draw that conclusion, he can not 
be said to be making any representation. Before 
a plaintiff can maintain an action on the ground 
of false representation, he must show an intention 
on the part of the defendant to deceive him, either 
individually or as one of the public. It is not 
enough to show that the result of the defendant’s 
conduct is to lead him to a false conclusion. Take 
the case of a man who, though without large 
means, drives about for a few days in a fine car- 
riage and wears grand jewelry. A tailor sees 
him, comes to the conclusion that he is a rich 
man, and supplies him with clothes. Could the 
tailor say that the customer had made a false rep- 
resentation to him as to his means? People have 
no right to draw conclusions from conduct not 
directed to them, or to some class of the public in 
which they are included. In the present case, the 
public are protected. A man who acts in the very 
improper manner in which the defendant has 
acted is subject to a fine, and if pigs, other than 
his own, are affected in consequence of his mis- 
conduct, their owners would certainly have a 
cause of action aguinst him. Here, however, the 
plaintiff’s further loss was the immediate result of 
his own act, in placing the pigs bought of the de- 
fendant in proximity to other pigs. I may re- 
mark that there is no fraud alleged in the state- 
ment of claim, nor is there evidence of fraud, un- 
less the mere fact that the defendant knew of the 
condition of the pigs is sufficient to fix him with 
fraud. Icome, therefore, most reluctantly to the 
conclusion that the defendant is entitled to our 
judgment. 

BRETT, L. J.: 

I am of the same opinion. The plaintiff has not 
given evidence of any representation. He has 
undoubtedly suffered an injury, resulting from the 
gross misconduct of the defendant in selling to 
him pigs which were at once valueless and danger- 
ous to their kind. But did the defendant make 
any representation that the pigs were not to his 
knowledge in such a state? He certainly did not 
make any express representation, and the only 
representation relied on on behalf of the plaintiff 
is that which we are told we must imply from his 
conduct; because it is an offense against the statute 
law to expose infected pigs for sale, Now, if it had 
not been a statutory offense to send infected pigs to 
market, the cases show that no representation as to 
quality isto be implied from the mere fact of the 
sale by the defendant. It seems to me to be too 
fine a distinction to say that such a representation 
is to be implied in cases where the conduct of the 
defendant is criminal, and not to be implied in 
other cases. 

Now, it was contended by the counsel for the 
plaintiff that in what a man does he furnishes. 
evidence of a represen:ation to be implied from 
his conduct. The proposition cannot be put in 
this form. There is either a presumption of law 
arising from his conduct or there is not. It is not 
a matter of evidence forthe jury. I am, therefore, 
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of opinion that the presumption which we are 
asked to recognize does not exist, and that our 
judgment must, I am sorry to say, be for the de- 
fendant. 

Cotton, L. J.: 

Iam of the same opinion. If the defendant in 
this case made in any way a representation that 
the pigs were not to his knowledge infected, there 
is, I think, sufficient evidence of the falsity of that 
representation. But can it be said that he did 
make arepresentation? There is no doubt that he 
did not make a representation in words, but it is 
contended that his conduct amounts to an implied 
representation. Now, if we consider his probable 
intent in sending the pigs to market, we shall find 
that he did so, not to lead a purchaser to assume 
that the pigs were not, to the defendant’s knowl- 
edge, infected, but simply in order to get rid of 
the pigs in the easiest way possible. If we were 
to decide this case in favor of the plaintiff we 
should have to lay down the proposition that in 
every transaction a man must be taken to be 
making a representation that he is not doing any- 
thing wrong to his knowledge. If it be not the 
man’s intention to lead others to the conclusion 
which they in fact draw, a representation can not 
be implied from his conduct. 

Judgment reversed. 

NoTe.—Compare Mills v. N. Y. & Harlem R. R. Co 
83 Rob. 326; People v. Parker, 38 N. Y. 85; Thomas v. 
Winchester, 6 N. Y. 397; Loop v. Litchfield, 42 N. Y. 
351; Losee v. Clute, 51 N. Y. 99; Cesar v. Karutz, 60 N. 
Y. 229; Span v. Ely, 8 Hun. 255; N. Y. Daily Register, 
Jan. 29, 1878. 
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LIABILITY OF SHAREHOLDERS IN CORPO- 
RATIONS. 


PHELAN, ASSIGNEE OF CENTRAL SAVINGS 
BANK, v. HAZARD. 











United States Circuit Court, Eastern District of Mis- 
souri, January Term, 1878. 
Before Hon. JOHN F. DILLON, Circuit Judge, and 
Hon. SAMUEL TREAT, District Judge. 


1. PAYMENT OF SHARES IN PROPERTY—FULL Parp 
Stock. Unless prohibited by statute, an agreement be- 
tween the incorporators of a company and the di- 
rectors, by which the former convey to the company 
property needed for the purpose of its operations, and 
receive payment therefor in full paid shares of the 
stock of the company, is, in the absence of fraud, bind- 
ing upon the parties, and such stock is full paid stock. 

2. WHETHER SUBSEQUENT CREDITORS OF THE COM- 
PANY can impeach such transaction as respects shares 
of stock which purport to be full paid shares, when 
they are in the hands of asubsequent registered trans- 
feree for value, and who purchased the same as full 
paid shares, relying upon the certificates and the 
records of the corporation that full payment therefor 
had been received by the company, quere? 

8. THE PETITION OF A CREDITOR of the company 
which had become insolvent and dissolved was held 
not sufficient to open an inquiry into the transaction 
between the corporators and the company as to the 
value of the property conveyed to the company in 
payment of shares, with a view to hold a shareowner 
for the difference between the agreed value and the 
actual value of the property conveyed. 


The plaintiff is a creditor of the La Motte Lead 





Company, in which the defendant is a share- 
holder. 

The plaintiff, in his petition, alleges that the said 
company was incorporated as a manufacturing and 
business corporation under the laws of Missouri, 
(1 Wagner Stats. Mo., 332); that said company 
issued to Rowland G. Hazard, John G. Copelin, 
Wm. A. Scottand R. B. Lockwood, all of the stock 
it ever issued, of which said Rowland G. Hazard 
received and held 1,125 shares and, on the 25th day 
of October, 1873, transferred 1,124 of said shares 
to the defendant, Rowland Hazard, which he still 
holds, and that said shares have never been paid for 
by any person to the said company, in whole or in 
part, but remain wholly unpaid. The petition then 
alleges that the Central Savings Bank, of which 
the plaintiff is the assignee, owns and holds certain 
unpaid promissory notes of the said La Motte Lead 
Company, dated in April, June, August and Sep- 
tember, 1873; that suit was brought thereon within 
one year after the same became due, (1 Wagner 
Stats., p. 336, sec. 13), and that there is due thereon 
to the plaintiff, from the La Motte Lead Company, 
$110,000; that there has been no meeting of the 
directors of said company since March 10, 1871, 
and that said company, before and at the time the 
said notes fell due was, and still is insolvent, and 
without property, and that it has wholly ceased to 
do business. The petition also states that, by the 
laws of Missouri, the defendant is liable for the 
plaintiffs debts aforesaid, to the extent of the par 
value of said 1,124 shares; wherefore the plain- 
tiff demands judgment against the defendant, 
Rowland Hazard, for the amount of his said debt 
against the La Motte Lead Company. 

The answer admits the incorporation and organ- 
ization of the La Motte Lead Company, as alleged; 
that Rowland G. Hazard was an original subscri- 
ber for stock, and received 1,125 shares; that he 
transferred 1,124 shares thereof to the defendant, 
Rowland Hazard. The answer denies that the 
said shares were not paid for, and avers that said 
company was paid for the same in full at the time 
the certificates of stock were issued; that they 
were issued as full paid stock, and that the records 


$ . 
and books of the corporation so showed, on the 


faith of which the defendant bought of the said 
Rowland G. Hazard the said 1,124 shares for value 
as full paid stock, and the same was transferred to 
him on the books of the company. 

Such were the issues joined, so far as it is now 
material to state them. 

On the trial, the facts stated in the charge of the 
court to the jury appeared. 

The charge of the Circuit Judge to the jury, as 
taken down by the stenographer, was as follows: 


“Gentlemen of the Jury—Mr. Lockwood, Mr. Scott, 
and Mr. Rowlanc G. Hazard, in 1869, owned certain real 
estate, supposed to be mining property, and known as 
the Mine La Motte property. They owned it, subject 
to certain mortgages; a mortgage to Fleming for five 
hundred and twenty-five thousand dollars ($525,000.00), 
on five-sixth (5-6) of the property, which was a first 
mortgage, and a mortgage.to one Valle on the other 
one-sixth (1-6) for about forty thousand dollars ($40,- 
000.00), or for a considerable sum of money; and the 
said Rowland G. Hazard held asecond mortgage on the 
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property for about fifty thousand dollars ($50,000.00). 
While the property was in this condition, Lockwood, 
Scott and Gantt, under the statute of Missouri, framed 
articles of incorporation to incorporate-themselves as 
the Mine La Motte Company; the name being subse- 
quently changed to the La Motte Lead Company, 
and in thearticles of incorporation the said Rowland G. 
Hazard, the said Lockwood and the said Scott, were 
named as directors. When the corporation had been 
thus organized, the said Lockwood, Scott and Rowland 
G. Hazard made a contract with the directors of this 
company,they being the directors, and the only direct- 
ors, whereby they agreed to convey the property, sub- 
ject to these mortgages, to this newly formed organi- 
zation for the consideration of three hundred thou- 
sand dollars ($300,000.00). The directors of this cor- 
poration agreed to purchase it at that rate, and pay for 
it by the issue of full paid stock to the vendors. A 
deed was made by the vendors and accepted by the 
company, and full paid stock issued as follows: , 


Shares. 


To the said Rowland G. Hazard.......csceeceeees 2,250 


PH FMC ccccccccccicoscoccceccoess §68TH 
ee “ “ 


Making in all........seescccccccecscccesceses 3,000 


And certificates were issued for full paid stock accord- 
ingly. The only payment made for this stock was the 
execution of a deed by Hazard, Scott and Lockwood 
to the corporation for an expressed consideration of 
three hundred thousand dollars ($300,000.00), and re- 
citing therein the incumbrances above referred to. 
One of the certificates of stock held by the defendant 
is as follows: 


“Organized under the Laws of the State of Missouri. 
“Full paid. Non-Assessable. 
“La Motte Lead Company. 
**50 Shares—Shares $100.00 each—Capital, $1,000,000.00. 
* This is to certify that Rowland Hazard isthe owner 
of fifty (50) shares of the capital stock of the La Motte 
Lead Conpany, transferable only on the books of the 
company in person or by attorney on surrender of this 
certificate. 
“ (Signed) 
6. 





Secretary. 
—_—_—_—— President. 
** Mine La Motte, Mo., October 25th, 1873.” 


The company adopted a by-law as follows: 

‘*¢The stock of the company shall be assignable or 
transferable at its office by any holder thereof, either 
in person, or by regularly appointed attorney, in the 
presence of the treasurer or secretary, or one of the 
directors.”? The books of the Lead Company, under 
date of December 3d, 1869, shows that, on motion, it 
was ‘“ Resolved, That the company proceed to the 
purchase of a tract of land called Mine La Motte, and 
the pine lands, agreeable to the proposal for the sale 
thereof submitted by the owners, and now standing in 
the names of Bradley B. Lockwood and William A. 
Scott, and that the secretary be directed to receive a 
conveyance therefor.”? The deed was received and 
recorded, and subsequently reported to the corpora- 
tion. Of this one million (1,000,000) of capital stock, 
only three hundred thousand dollars- ($300,000.00) 
were ever subscribed or issued. The defendant pur- 
chased from said Rowland G. Hazard, in good faith, for 
value, one thousand one hundred and twenty-four 
(1,124) shares of this stock, which he now holds, and 
which were transferred to him on the books of the 
company. On these facts, gentlemen of the jury, the 
plaintiff, in this form of action and under the averments 
made in the petition, is not entitled to recover, and it is 
not competent for the plaintiff in this case to establish 
a liability on the part of the defendant by showing, in 
point of fact, that the property originally oonveyed by 
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Lockwood, Scott and Rowland G. Hazard to the com- 
pany was not worth three hundred thousand dollars 
($300,000.00), or that it was not worth anything over and 
above the mortgages upon it at the time of the trans- 
ferto the company in payment of the stock subscribed, 
even although the said corporation is insolvent and 
dissolved as alleged in the petition.”” TREAT, J., con- 
curs. 

The jury thereupon found a verdict for the de- 
fendant. The plaintiff moved for a new trial, on 
the ground that the foregoing charge was errone- 
ous in point of law. The motion was overruled, 
for the reasons stated in the opinion of the Court. 

Broadhead and Conroy, for the plaintiff; Noble & 
Orrick, for the defendant. 

DILLON, Circuit Judge: 

The gravamen of the plaintiff’s case is that the 
defendant is the holder, by transfer, of certain un- 
paid shares of stock in the LaMotte Lead Com- 
pany, and that under the statutes of Missouri 
(1 Wagner’s Mo. Stat., p. 293, Sec. 22,) the plain- 
tiff, as a creditor of that company, (which is in- 
solvent and dissolved,) may compel the defendant 
to pay for the said shares held by him, or pay the 
balance due thereon. As between the transferrer 
of said shares and the corporation which issued 
them, it was agreed that the shares had been fully 
paid for by the transferrer, to the company. 

The charge to the jury was given without any 
opportunity to examine the law, and in accordance 
with what seemed, at the moment, to be the prin- 
ciple applicable to the case as made at the trial. 
Mr. Broadhead’s argument at the bar, for the 
plaintiff, in support of the motion for a new trial, 
tended to shake the impressions I had at the trial; 
and this, in connection with the importance of the 
case, in the amount as well as the principles in- 
volved, has induced us to look into the matter 
with some care and deliberation. 

It will be observed that the petition charges no 
fraud in the agreement by which the corporation 
purchased the mining property and received a 
conveyance thereof, in payment for which, and as 
part of the same transaction, it issued its paid-up 
shares of stock. The records of the corporation 
showed the whole transaction—that it had re- 
ceived and recorded a deed for the property and 
paid the consideration agreed upon by the issue 
of full-paid certificates of stock to the vendors. 
This was long anterior to the creation of the in- 
debtedness to the plaintiff's assignor. 

The plaintiff—a single creditor—does not for 
himself, or for himself and other creditors, file a 
bill to impeach, as fraudulent, this transaction 
between the corporation and the original share- 
holders; but he simply states that the shares of 
stock issued to Rowland G. Hazard, have not been 
paid for, either by him or by the defendant, the 
transferee and present holder of the shares. Is- 
sue was taken on this averment, and the proof 
showed that the shares in question had been paid 
for precisely as they were originally agreed to ‘be 
paid for, viz: by a conveyance of the mining 
property to the corporation. This conveyance 
has been received and recorded by the corpora- 
tion. Unless this agreement is rescinded, or set 
aside for fraud, how can it be said that the stock 
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has not been paid for? The parties have agreed 
that it has been paid for, and that agreement is 
conclusive unless it is rescinded or impeached for 
fraud, and this cannot be done unless the attack 
is directly made. Undoubtedly such an attack 
could be made while the stock was in the hands of 
the original takers of it; but it is not so clear that 
it could be made by a subsequent creditor of the 
corporation against a transferee of the stock for 
value, who purchased the same in good faith as full- 
paid stock, relying upon the records of the corpo- 
ration which showed the shares to have been fully 
paid for, and the manner in which the payment 
had been made. 

Lord Justice Mellish, in one case, seemed to be 
of opinion that a bona fide transferee of shares of 
stock which purported to be full-paid, held the 
same exempt from a liability to be called upon to 
make payment therefor on the ground that the 
original subscriber had not fully paid for them. 
But it is not necessary under the pleadings in this 
case for us to consider or determine that ques- 
tion. 

The cases are numerous in which such trans- 
actions as that which was entered intv in this in- 
stance between the owners of the mining property 
and the corporation which they formed, have come 
before the courts and in absence of fraud have 
been sustained. Pell’s case Law Reports, 5 Ch. 
11; In re Baglan Hall Colliery Co. L. R. 5 Ch. 
346; Maynard’s case, Ib. 9 Ch. 60; Schroeder’s 
case, Ib. 11 Eq. 131; Cleland’s case, Ib. 14 Eq. 
387; Sichell’s case, Ib. 3 Ch. 119; Jones’ case, Ib. 
6 Ch. 48; Forbes’ and Judd’s case, Ib. 5 Ch. 270; 
Pritchard’s case, Ib. 8 Ch. 956; Ferrao’s case, Ib. 
9 Ch. 355; Bush’s case, Ib. 554; Dent’s case, Ib. 
8 Ch. 768; Savage v. Ball, 17 N. J. 142; Smith v. 
N. A. ete. Co. 1 Nevada, 423; Goodrich v. 
Reynold’s, 31 Ill. 490; Spense v. Iowa Valley 
etc. Co. 36 Iowa, 407, 411. 

The exigencies of the case now before the court, 
do not require us to examine into the soundness or 
consistency of all these decisions. We shall refer 
to a few of them by way of illustration and be- 
cause whatever else they hold, they clearly estab- 
lish these propositions: 

1 That such a transaction as that here in 
question is not ultra vires and absolutely void. 

2. That the contract is valid and binding upon 
the corporation and the original share-takers, 
unless it is rescinded or set aside for fraud, and 
that while the contract stands unimpeached the 
courts, even where the rights of creditors are in- 
volved, will treat that as a payment which the par- 
ties have agreed should be payment. 

These propositions are decisive of the present 
case. 

For the purpose above indicated, a brief state- 
ment of some of the English cases upon this sub- 
ject will now be given. 

In the origin, purposes, situation of the property 
and fate of the company,the case of the Baglan Hall 
Colliery Co., Law Reports, 5 Ch.346, is strikingly 
analogous to the case of the LaMotte Lead Com- 
pany. In the case just cited, nine persons bought 
a moiety of a colliery from Parker for £10,000, and 





the ten after working it for some time, agreed to 
form a company for carrying it on, and a company 
was accordingly registered, the memorandum of 
association of which was subscribed by the owners 
of the colliery for numbers of shares proportioned 
to their respective interests; the nominal amount 
of shares subscribed for being £20,000. The memor- 
andum of association stated nothing as to the 
shares being treated as paid-up shares, but the 
articies of association provided that all the shares 
subscribed for in the memorandum should be treated 
as fully paid-up. The culliery was made over to 
the company, but no other payment was made by 
any of the subscribers of the mémorandum. No 
other shares than those subscribed for by the 
memorandum were ever allotted; and it was held, 
(reversing the decision of of Malins, Vice Chan- 
cellor,) that the subscribers of the memorandum 
of association were not liable as contributories. for 
that the shares musl be taken as having been fully 
paid-up by the handing over the colliery. In pro- 
nouncing his judgment on appeal Lord Justice 
Gifford said: ‘* Here was a colliery in which at first 
Parker was alone interested. He sold a moiety to 
certain gentlemen for £10,000, which was paid. 
The colliery was then subject to two mortgages for 
£3,000 and £1,000. The owners went on working 
the colliery, not very successfully, and then deter- 
mined to form a limited company, in order to avoid 
incurring further personal liability. It was the 
policy of the Companies Act to enable this to be 
done, and with the soundness of that policy we 
have nothing to do.” After stating that the col- 
liery had been handed over to the company in con- 
sideration for the shares of the subscribers, the 
Lord Justice adds: ‘* According to the decided 
cases, this, in the absence of fraud, was an effectual 
paying up of the shares in full. The test to be ap- 
plied is this: Could the company by any proceeding 
have set aside the transaction by which it was ar- 
ranged that the owners of the colliery were to have 
paid-up shares as the price of their interests in the 
colliery? And I say, on the evidence, that the com- 
pany clearly could not. It was urged that the 
parties only agreed with themselves, and that 
therefore there was no contract. But every com- 
pany is started by parties agreeing among them- 
selves, and it is idle to say that they have nobody 
to agree with. There is nothing in the evidence to 
show that any person has been deceived. It ap- 
pears probable that if the additional £3,000 which 
was raised by the last mortgage had been applied 
in working the colliery the concern would have 
prospered.”? [The colliery had been sold by the 
mortgagee under his power of sale for £4,500.] 
“The case is precisely the same as Pell’s case, Law 
Rep. 5 Ch. 11, and it must be held that the per- 
sons who subscribed the memorandum of asso- 
ciation have paid all that they were bound to pay. 
Creditors have no ground for complaint, for per- 
sons who are about to enter into transactions of 
magnitude with an individual make inquiry into 
the state of his circumstances; and so, if they 
enter into them with a limited company, it is their 
own fault if they do not inquire into the nature of 
the memorandum and articles, and look to the 
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register of shareholders. In this case there was no 
concealment, and it would, in my judgment, be a 
total misapplication of the Act, to say that a trans- 
action like the present is not authorized by it. If 
strangers, no misrepresentation being made, 
choose to deal with a company without inquiry, 
they have no right to complain when it turns out 
that the shareholders are under no personal 
liability.”’ 

In Pell’s case, above referred to, ‘‘ the Master of 
the Rolls,” says L. J. Giffard in the same opinion 
(L. R. 5 Ch., 355), ‘allowed the agreement 
between Pell and the company that he skould hand 
over property to the company, and that his shares 
should be taken as fully paid up shares, to stand so 
far as the value of the property went, but directed 
an inquiry as to its value. This was varied on 
appeal, and the agreement not being impeached, 
it was held that the shares must be taken as fully 
paid up by the handing over of the property.” 
Commenting on Pell’s case, Lord Chancellor Hath- 
erley said: ‘‘ The Master of the Rolls thought that 
Pell, being bound to pay the full amount of £20 
per share was not to be taken to have paid it in 
full, unless the property he handed over was worth 
that amount. That result, however, could only be 
arrived at by rescinding the contract to buy Pell’s 
business, and Lord Justice Giffard thought that the 
contract not being impeached, must be treated asa 
good contract, and one that ought to be acted upon, 
so that no question could be raised as to the actual 
value of the business made over.” Forbes & Judd’s 
case, L. R. 5 Ch. 270-273. See Fothergill’s case, 
Tb. 270; Pritchard’s case, Ib. 956. 

In Schroeder’s case, Law Rep. 11, Eq. 131, 
shares taken in a company were decided to be law- 
fully paid for in Confederate bonds at the market 
price, and in tea which was required for the com- 
pany’s purposes. In Spargo’s case, Law Rep. 8, 
Ch. 407, decided by the Lords Justices on appeal 
the same doctrine was applied with reference to a 
company to which the Companies act of 1867 (sec. 
25) applied. That section in the act was in these 
words: **Every share in any company shall be 
deemed and taken to have been issued, and to be 
held subject to the payment of the whole amount 
thereof in cash, unless the same shall have been 
otherwise determined by a contract duly made in 
writing, and filed with the registrar of joint stock 
companies, at and before the issue of such shares.”’ 
Spargo’s case is thus stated by Vice-Chancellor 
Malins, in a subsequent similar case, Voates’ 
case, Law. Rep. 17 Eq., 169, 177: ‘“‘Spargo signed 
the memorandum of association for thirty-one 
shares, and he was in consequence liable to pay 
£1,550. It does not require the act of 1867 to show 
that such a person is liable for the amount for 
which he subscribes, and the Vice-Warden of the 
Stannaries Court put him on the list of contributo- 
ries, considering that he had incurred a liability by 
signing the memorandum of association, which 
could only be discharged by payment in cash. But 
Spargo had also agreed to sell to the company the 
lease of a mine for £2,776, and in asettled account 
they gave him credit for the £2,776 as against the 
price of his shares. That was treated by the court 





of appeal as a good payment. The lease of the 
mine was the thing with which the company was 
trading, and so they gave him credit for that.” 
And it was held that the afore-mentioned section 
25 of the Companies’ act of 1867 had not altered 
the law as to what would constitute a good pay- 
ment for shares. 

Tn Coates’ case, supra, the facts were shortly 
these: The memorandum of association of a 
company formed for the purpose of purchasing 
and carrying on the business before that time car- 
ried on by Coates, was subscribed by Coates for 
2,500 shares, which were of £1 each. It was also 
subscribed by other persons, by which the num- 
ber of shares taken amounted to 6,265, out of a to- 
‘tal capital of 7,500 shares; and the company could 
only issue fresh shares by special resolution. The 
articles of association stated that an agreement 
had been prepared between Coates and the com- 
pany for the sale of the business to the latter for 
£5,000, of which one-half was to be in fully paid- 
up shares of the company. This agreement was 
executed shortly after the registration of the mem- 
orandum and articles of association, and was filed 
with the Registrar of Joint Stock Companies. As 
between Coates and the company, the shares for 
which he signed the memorandum were treated 
as being the fully paid-up shares which he took 
as part of the purchase-money, and he was debited 
in the books with £2,500 due on the shares, and 
credited with £5,000, as the price of the business. 
Under these facts it was held that Coates was en- 
titled, even as to creditors of the company, to treat 
the shares for which he subscribed the memoran- 
dum as the same shares as those for which he sold 
his business, and that the shares were paid for 
in cash, within the meaning of the 25th section of 
the act of 1867. “In truth it appears to me,’’ 
says Lord Justice James (Law Rep. 8 Ch. 411), 
“that anything which amounted to what would be 
in law sufficient evidence to support a plea of pay- 
ment would be a payment in cash within the 
meaning of this provision. Sec. 25 of Companies’ 
Act of 1867. The object of the section was, I ap- 
prehend, to prevent such contracts as had been 
before the court in Pettatt’s case, Law Rep., 2 
Ch. 527, and Elkington’s case, Ibid. 511, in 
which a man was to take shares and to pay for 
them by supplying goods when wanted.”’ Apply- 
ing these principles to Coates’ case, above referred 
to, Vice-Chancellor Malins (Coates’ case, Law 
Rep., 17, Eq. 169, 179) says: ‘it is perfectly clear 
that in this case the company had entered into a 
contract which would have justified their paying 
Mr. Coates £2,500 in cash. If they had fulfilled 
that contract they would have handed him bank 
notes or a cheque, which he would have handed 
back again in discharge of the 2,500 shares for 
which he signed the memorandum of association. 

* * * * * T am, therefore, of opinion that 
the transaction by which credit was given to Mr. 
Coates for the value of his business is precisely 
the same as giving Mr. Spargo credit for the value 
of his lease. It was settled in account, and 
they would have been justified in handing the 
money to him, and then he would have handed it. 
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back to them in payment of the calls on the 
shares for which he had subscribed the memoran- 
dum of association. I think, therefore, that Mr. 
Coates is not liable to pay anything on these 
shares.”” The case was one in which the official 
liquidator of the company which had become in- 
solvent sought to enforce the alleged liability of 
Mr. Coates by having him placed on the list of 
contributories for 2,500 shares in the company for 
which he had signed the articles of association. 

Without pursuing the subject more at length, 
we are of opinion that the direction to the jury 
was right, and that the motion for a new trial 
must be overruled. 

TREAT, J., concurs. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1877. 


REVENUE LAW—COMMISSIONS OF COLLECTORS.— 
The act of July 20, 1868, does not change the rule es- 
tablished by the act of July 13, 1866, concerning com- 
missions to collectors of internal revenue on taxes col- 
lected upon articles transferred from one district to a 
bonded warehouse in another district.— United States 
v. Wilcox. Appeal from the Court of Claims. Opin- 
ion by Mr. Justice STRONG. Judgment aflirmed. 

REVENUE LAW—RIGHT OF OFFICER TO EXAMINE 
BankK CHECKS.—Section 3177 of the revised statutes 
does not authorize a revenue officer to enter a place of 
business to examine bank checks, unless it is alleged 
and proved that such bank checks were not duly and 
sufliciently stamped at the time they were made, 
signed and issued.— United States v. Mann. In error 
to the Circuit Court of the United States for the Dis- 
trict of Minnesota. Opinion by Mr. Justice CLIFFORD. 
Judgment affirmed. 

REVENUE LAW—NEGLECT OF DISTILLER TO KEEP 
Booxks.—The offense of neglecting and refusing to keep 
the books which the law requires a distiller to keep, 
attaches primarily to the distillery, and the real and 
personal property used in connection with it. The 
owner of property who suffers it to be occupied and 
used as a distillery can not save his property from for- 
feiture by pleading innocence of personal misconduct 
or responsibility.—Dobbins v. United States. Inerror 
to the Circuit Court of the United States for the Dis- 
trict of Iowa. Opinion by Mr. Justice CLIFFORD. 
Judgment affirmed. 

EFFECT OF WAR ON LIFE INSURANCE CONTRACTS, 
—S., residing at Petersburg, Virginia, before the war, 
procured a policy of insurance upon his life in the New 
York Insurance Company, located in New York. The 
policy was conditioned to be void if the premiums 
were not paid when due. The premiums were, up to 
the commencement of the war, paid to an agent of the 
company who resided at Petersburg, who was au- 
thorized to receive them, and who was furnished re- 
ceipts for such a purpose. After the war commenced 
S. tendered the premiums to the agent, who refused to 
receive them, and tender was also made after the close 
of the war to him with like result. Held, that the war 
suspended the contract of agency between the company 
and its agent, inthe absence of an agreement to the 
contrary, and the agent had no authority to receive the 
premiums, and a tender to them did not avail to save 
the rights of S. under the policy.—New York Life Ins. 
Co. v. Davis. In error to the Circuit Court of the 
United States for the Eastern District of Virginia. 
Opinion by Mr. Justice BRaDLEY. Judgment re- 
versed. Reported in full 17 Alb. L. J. 49. 





LIFE INSURANCE—REPRESENTATIONS ON APPLI- 
CATION.—1. One whose life had been insured in a com- 
pany at Newark, New Jersey, but who had failed to 
keep up the premiums, 30 that the policy lapsed, ap- 
plied for a reinstatement of the policy to the agent at 
Washington, D. C., on the first of October. He paid 
the premium, and gave his certificate of health to the 
agent on that day, and the physician of the company 
signed his certificate of examination, all of which were 
forwarded at once to the company. On the 12th of 
October the company returned its renewal receipt, 
dated back to the time of the lapsing of the policy, and 
this receipt was, on the 14th, given to the insured, who 
made no statement as to his health then. In anaction 
on the policy, it was claimed by the company that be- 
tween the Ist and 14th of October there was a change 
in the health of the insured that would have caused 
a rejection of the policy, and the court was, at the trial, 
asked to charge that the representation as to health 
was a continuing one up tothe 14th, which request was 
refused. Held, that such refusal was noerror. The 
jury would have been warranted in finding that the 
contract was understood and intended by the parties 
to take effect by relation to the 1st of October, and the 
question was proper for submission to the jury. 2. 
Where the disposition of a subject by a judge can work 
no legal injury to the party objecting to it, there is no 
error.—Mutual Benefit Life Ins. Co. v. Rigginbotham. 
In error to the Supreme Court of the District of Co- 
lumbia. Opinion by Mr. Justice HuNT. Judgment 
affirmed. Reported in full 17 Alb. L. J. 52. 





NOTES OF RECENT DECISIONS. 





COMMON CARRIERS—SPECIAL PROPERTY IN GOODS 
HELD FOR TRANSPORTATION—LIEN FOR FREIGHT— 
LIEN LOST AFTER DELIVERY OF GOODS—REPLEVIN. 
—Lake Shore & M. S. R. R. v. Elisey, Supreme Court 
of Pennsylvania, 4 W. N. 548. Opinion by STERRETT, 
J. Replevin can not be maintained without showing 
either a general or special property in the plaintiff, 
and a right of immediate possession as against the de- 
fendant. Where a railroad company, upon receipt of 
its charges for freight, ete., voluntarily delivered prop- 
erty to the consignee, who received it in good faith: 
Held, that their lien was discharged, and that they 
could not afterwards maintain replevin for the goods, 
though it appeared that conditions precedent to the 
delivery had not been complied with. Semble, that 
where the consignee obtains possession by fraud, the 
rule is different. 


MARRIED WOMAN—POWER OF TO CONTRACT — 
HOMESTEAD — ESTOPPEL. Spafford v. Warren, Su- 
preme Court of Iowa, 11 West. Jur. 643. Opinion by 
Breck, J. 1. Under the statute of this state the wife is 
clothed with the same property rights, and charged 
with the same liabilities as the husband. Indeed, it 
can not be said that, as to her property, she is deprived 
of any rights which her husband enjoys that relate to 
his, or that any remedy is denied her, or any liability 
removed from her which are possessed by or imposed 
upon the husband. She can control her own property, 
vindicate her own individual rights, and bind herself 
by contract as fully and to the same extent as her hus- 
band. 2. When the law will imply a contract binding 
the husband, under the same circumstances it will one 
against the wife. In short, the statute bestowing upon 
her equal property rights with the husband imposes 
upon her the same obligations he has, and the wife may 
ratify a defective and void conveyance of the home- 
stead in all cases where the husband could ratify 
such an act. 3. Where the husband or wife executes a 
deed for the homestead which; by reason of defects of 
form, is void, the same may be ratified by the assent, 
contract or conduct of the wife, the same as by the hus- 
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band. There is nothing in the character of the prop- 
erty which deprives the parties of the right to ratify 
their void deed therefor. 4. Where the husband and 
wife executed a deed for the homestead, which was 
yoid by reason of defects in its form: Held, that 
where the wife had full knowledge of her rights, but 
voluntarily surrendered her property, made no objec- 
tion to the grantee’s title when he offered to sell it, and 
permitted him to quietly hold possession for more than 
three years, and during that time to make improve- 
ments thereon and discharge encumbrances upon it, 
such acts will amount to a ratification of the deed by 
the wife, and estop her from: claiming title to the 
property thereafter. 


_ 
> 


SOME RECENT ENGLISH DECISIONS. 








SOLICITOR AND CLIENT—RETAINER OF NEW SO- 
LICITOR—RIGHT OF OLD SOLICITOR TO KEEP CLI- 
ENT’S LETTERS AND COPIES OF His LETTERS TO CLI- 
ENT.—Re Wheatcraft, High Court, Chy. Div., 26 W. 
R. 69. W., having handed over all other documents 
relating to the business on which he had been em- 
ployed to his client’s new solicitors, claimed a right to 
keep her letters to him, and the copies in his own let- 
ter book of his correspondence with her as his private 
property. Held, that he was entitled to do so. 


SPECIFIC PERFORMANCE— MISTAKE — COMPENSA- 
TION.—McKenzie v. Hesketh, High Court, Chy. Div. 
26 W. R. 189. Where atender for a lease of a farm 
was accepted, under the mistaken impression that the 
quantity of land inserted therein by the person mak- 
ing the tender was the same as that intended to be 
let, and it was subsequently discovered that the quan- 
tity of land inserted in: the accepted tender was of 
larger amount than was intended to be let: Held, that 
as the mistake was one which related to quantity 
only, it did not touch the essential terms of the con- 
tract, and that specific performance could be granted 
with an abatement. 


ORDER BY CONSENT—UNDERTAKING—MISTAKE OF 
Fact— Time. — Attorney-General v. Tomline, High 
Court Chy. Div. 26 W. R. 188. A defendant in an ac- 
tion had undertaken by his counsel at the hearing to 
make certain payments, which had been agreed upon 
as the measure of damages. After the order had been 
passed and entered, i. ¢., at least two weeks after the 
judgment, the defendant moved to be discharged 
from the undertaking, on the ground of its having 
been given under a misapprehension of facts. Held, 
that the application came too late, the defendant hav- 
ing had ample time between the delivery of the judg- 
ment and the drawing up of the order in which to as- 
certain the facts. 


LIBEL—PRIVILEGED COMMUNICATION — MALICE— 
BURDEN OF PROOF—PROPER DIRECTION TO JURY.— 
Clark v. Molyneux, Court of Appeal, 26 W.R. 104. 
When, in an action for libel and slander, the judge has 
ruled that the communications in question were made 
upon privileged occasions, it is for the plaintiff to make 
out malice in fact in the defendant, such as to take him 
without the reason of the privilege. Itis an improper 
direction forthe judge, after ruling that the communi- 
cations were privileged, to tell the jury that the de- 
fendant must show them that he was actuated by 
proper motives in what he wrote or said. The proper 
Airection is to tell the jury that, unless they are satis- 
fied the defendant used the privii2ged occasions for an 
improper purpose, they ought to find for the defend- 
ant. 

COMPANY— DIRECTOR — PRINCIPAL AND AGENT— 
FALSE REPRESENTATION — NEGLIGENCE. — Weir v. 
Barnett, High Court Exch. Div. 26 W. R. 147. Di- 
rectors, when acting for the interests of a company, 





are not principals but intervening agents, and, con- 
sequently, are not personally liable for the fraud of 
those they employ, even though they personally re- 
ceive ultimate pecuniary benefit, which is not the im- 
mediate and direct result of the fraud. An agent em- 
ployed by the directors of a company does not act in 
the course of the directors’ business, within the mean- 
ing of the rule laid down in Barwick v. English Joint 
Stock Bank, L. R. 2 Ex. 259, so as to make them per- 
sonally liable for his frandulent acts. Even if there is 
negligence on the part of the directors, they individu- 
ally, in the absence of fraud, are not liable to the indi- 
ual members of the company, but only to the com- 
pany. 

SOLICITOR AND CLIENT—MISTAKE OF SOLICITOR 
Costs.—Clark v. Girdwood. Court ot Appeal, 26 W. 
R. 91. In the absence of fraud, the court has no juris- 
diction to make a solicitor pay the costs of an action 
rendered necessary by his mistake or carelessness. 
The client’s remedy is by anaction for damages. In 
this case, reported 25 W.R. 575, Malins, V. C., had 
ordered that certain marriage articles drawn by the 
defendant Girdwood, a solicitor, on the instructions of 
the defendant Clarke, should be rectified; and that, 
on account of Girdwood’s improper conduct in draw- 
ing the articles without communicating with the plain- 
tiff, and in refusing to produce them when asked by the 
pleintiff and the defendant Clark, he should pay all 
the costs of the suit if Clark was unable to pay them. 
On appeal the order was reversed. 


GUARANTY — CONSTRUCTION—PAsT DEBTS—CON- 
SIDERATION.—Morrell v. Cowan, Court of Appeal, 
26 W. R. 90. A guaranty was given by a married wo- 
man entitled to separate estate to a trader, who sup- 
plied her husband with goods in the course of busi- 
ness, in the following words: “In consideration of 
you, the said M., having, at my request, agreed to sup- 
ply and furnish goods to C., Ido hereby guarantee to 
you, the said M., the sum of £500. This guarantee to 
continue in force fer six years and no longer.” C. 
was, at the date of the guaranty, indebted to M. for 
goods supplied, and, in consequence of a bill given by 
C. in respect of such goods having been dishonored, 
M. had declined to supply any further goods without 
security. Held, that the guaranty only extended to 
payment for goeds supplied subsequently to its date. 
Decision of FRY, J., reported 25 W. R. 808, L. R. 6, 
Ch. D. 166, reversed. 

INSURANCE COMPANY—POWERS OF COMPANY—GEN- 
ERAL INSURANCE—FIREINSURNACE—ULTRA VIRES.— 
Re Norwich Provident Insurance Society. High Court, 
Chy. Div., 26 W. R. 55. The «leed of settlement of the N. 
P. Insurance Society, originally registered under the 
Industrial and Provident Societies Acts, and estab- 
lished primarily for the purpose of effecting insurances 
against sickness and infirmity, and also insurances on 
lives, &c., after stating the objects of the society to be 
as above-mentioned, concluded as follows: ‘*Gener- 
ally to make and effect insurances against all and every 
kind of risk, special or general, which may be effected 
according tolaw, * * * and upon such terms and 
conditions as may be reasonable and expedient, hav- 
ing due regard to the business of an insurance soci- 
ety.”? The society after confining its operations to life, 
&c., insurance for twelve years, commenced a fire in- 
surance business in a separate department, the capital 
of which was supplied by a series of B. shares. Af- 
terwards, on the supposition that this was ultra vires, 
the fire business was made over to another company, 
the B. shares were cancelled, and the B. shareholders 
compensated with equivalent shares in the company 
to which the fire business was transferred. The as- 
sets of the N. P. Insurance Society in liquidation being 
insufficient for the payment of a claim arising out of a 
transaction which took place when the B. sharehold- 
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ers were on the register of the society: Held, that the 
earrying on ofa fire business was not ultra vires the 
society, but that the issuing of the B. shares was a valid 
transaction, and that the B. shareholdors were still 
liable as contributories. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NAPTON, 
«© “WARWICK HouGH, 
“ E. H. NORTON, 

“© 6 JOHN W. HENRY, 


Associate Justices. 


JURISDICTION.—As to the sum necessary to give 
jurisdiction, it must be ascertained from the amount 
claimed in the petition, and where there are several 
counts, if the aggregate is sufficient, the court has 
jurisdiction. Smith v. Clark Co., 54 Mo. 58; 54 Mo. 
225. Opinion by NorRTON, J.—Hunt v. Hopkins et al. 

SPECIAL Ciry Taxes.—Where the act of incorpora- 
tion authorizes the mayor and city council to provide by 
ordinance for grading, paving, etc., the streets, and to 
make the cost of work done a charge on adjacent prop- 
erty, etc., a petition, is properly held bad on demurrer 
if it pleads an ordinance passed. etc., by the city coun- 
cil alone, or by the mayor alone, or if it fails to show 
the concurrent action of both mayorand city ceuncil. 
Saxton v. Beach, 50 Mo. 488. Opinion by NORTON, J.— 
Irwin v. Devvis. 

ADMINISTRATION—ACTION ON BOND.—A petition 
which-avers that two were administrators, that the let- 
ters of one had been revoked, and that plaintiff had 
been appointed in his place, is bad on demurrer for 
failing to show that the letters had been revoked as to 
both administrators, or that in some way both had 
ceased to be administrators before the appointment of 
the plaintiff. State ex rel. v. Rucker, 59 Mo, 24. Opin- 
ion by NoRTON, J.—State to use of Ranney-v. Green, 
et al. 

JUDICIAL SALES—RESPONSIBILITY OF OFFICER.— 
Where a sheriff, on proceedings in partition which au- 
thorize the’sale of an undivided half of eighty acres, 
advertised and sold the whole tract, he was guilty of 
neglect, or misfeasance, or both, and a purchaser who, 
without notice of his want of authority to sell the 
whole, suffers loss by reason of his purchase, can re- 
cover on a proper petition, to the full extent of such 
loss. 51 Mo. 4382; 1 Mo. 408; 1 Wag. § 66. p. 617. 
Opinion by NORTON, J.—Lusk v. Briscol et al. 

CRIMINAL LAW—SELF-DEFENSE.—It is well settled 
that one who seeks and brings on a difficulty, and vol- 
untarily engages in it, can not avail himself of the right 
of self-defense in order to shield himself from the con- 
sequences of killing his adversary, however imminent 
the danger in which he may have placed himself in the 
progress of the affray. The right of self-defense does 
not give the right to attack, nor the right to provoke a 
difficulty. A killing in a combat begun by mutual 
consent, is murder. 57 Mo. 40; 38 Mo. 270; 52 Mo. 
40. Opinion by NorTON, J.—State v. Christian. 

CRIMINAL LAW—FELONIOUS ASSAULT—PRACTICE. 
—In a case where the state’s evidence showed clearly 
an unprovoked, felonious assault, and the defendant’s 
evidence showed as clearly a case of self-defense, the 
court admitted evidence of the arrest of the defendant 
upon another and different charge, and also permitted 
the state to read the indictment in evidence (it had 
already been read in the opening statement) in con- 
nection with proof that defendant had forfeited his 
recognizance and fled the state, without explaining to 
the jury that it was only admissible for that purpose. 
Held, that this was error. Opinion by HENRY, J.— 
State v. Hart. 





REPLEVIN—LAW AND Fact.—In an action of re- 
plevin where the plea is that the property had been 
levied upon by the Sheriff at the suit of a creditor who 
had already received other property equal in value to 
the judgment debt, it is a question of fact for the jury 
whether such property had been received, and whether 
the value of it was equal to the debt, and the jury 
having passed upon that question, this court will not 
disturb their verdict where there was any evidence to 
sustain it. In such cases, where the plaintift being in 
possession of the property, fails in his suit, the judg- 
ment must be for the return of the property, or pay- 
ment of the assessed value, at the option of defendant, 
and the fact that the execution on which the property 
was seized was for $517, and that the jury assessed the 
value at $800, does not furnish any ground for setting 
aside the judgment. Opinion by NORTON, J.—Schulen- 
berg v. Boothe, et al. 

— 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
‘¢ ~JAMES D. COLT, 
“© SETH AMES, 
‘* MaRcus MORTON, 
** WILLIAM C. ENDICOTT, 
“© 6OTIs P. LoRD, 
‘¢ AvuGUSTUS L. SOULE, 


Associate Justices. 


CONTRACT—POWERS OF SCHOOL COMMITTEE.—In an 
action of contract against a town, to recover a balance 
of salary, by a teacher who had been employed by the 
school committee to teach its school for a year, and who 
had been discharged before the expiration of the year in 
pursuance of a vote of the committee to close the 
school and discharge the teacher, it was held that, 
under Gen. Sts., Ch. 38, § 25, the committee were not 
authorized to bind the town to pay for the services of 
ateacher after his discharge by them, and that the 
power to discharge was without exception or qualifi- 
cation. Under Gen. Sts., Ch. 18, § 20, arid Ch. 38, § 16, 
the board of school committee is subject to some 
change annually during the months of February, 
March and April, and if it is competent for them, as is 
this case, to make a contract extending beyond the 
time when the board may be changed andthe new 
board deprived of their power over and responsibility 
in the employment of satisfactory teachers, it is diffi- 
cult to say what is the limit or power of school com- 
mittees to make special contracts. Opinion by LORD, 
J.— Wood v. Inhabs. of Medfield. 


House OF ILL-FAME—CONSTRUCTION OF STAT- 
UTES.—By the Rey. Sts. as amended in 1849, it was 
provided that every person who shall keep a house of 
ill-fame, resorted to for the purpose of prostitution or 
lewdness, shall be punished by imprisonment in the 
jail, not more than two years. Rev. Sts. Ch. 30, § 8; 
St. 1849, Ch. 84. The St. 1855, Ch. 405, §§ 1, 2, provided 
that all buildings, places or tenements, used as houses 
of ill-fame, resorted to for prostitution, lewdness, or 
for illegal gaming, or used for the illegal sale or keep- 
ing of intoxicating liquors, shall be common nuisances, 
and persons keeping or maintaining any such common 
nuisance shall be punished by a fine not exceeding 
$1,000, or by imprisonment in the jail not more than 
one year. It was held in Com. v. Davis, 11 Gray, 48, 
that the St. 1855 repealed by implication the provis- 
ions of the Rev. Sts. above cited. Butin the revision 
of 1860 the Legislature re-enacted the St. 1855, Ch. 
405, §§ 1,2, without any material change. The words, 
*‘used as houses of ill-fame’”? were omitted, but the 
words “‘resorted to for prostitution or lewdness’”’ were 
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‘retained, and the meaning is plainly the same as if the 
-omitted words had been retained. Gen. Sts., Ch. 87, 
-§§6, 7. The Gen. Sts., Ch. 165, § 18, also provides 
“‘whoever keeps a house of ill-fame, resorted to for 
purposes of prostitution or lewdness, shall be punish- 
ed,” etc., thus re-enacting the provisions of the Rev. 


‘Sts. as amended by St. 1849. The fair inference is that 


the Legislature intended that the keeper of a house of 
ill-fame might be proceeded against either by indict- 
ment under the Gen. Sts., Ch. 165, or by complaint or 
indictment under Ch. 87, as a keeper of a common 
nuisance. See Com. v. Lambert, 12 Allen, 177, and 
Com. v. Ring, 111 Mass., 427. It appears that the in- 
dictment in this case was intended to be brought un- 
der Gen. Sts., Ch. 87. It follows substantially the 
words of the statute, except that it contains the words 
‘used as a house of ill-fame,’’ which words do not alter 
the sense, and do not create any doubt of the pleader’s 
intention to allege an offense thereunder. See Com. 
v. Kimball, 7 Gray, 328. Opinion by: MORTON, J.— 
Com. v. Ballou. 

PROMISSORY NOTE—JUDGMENT—PREFERENCE.—In 
an action of contract upon two promissory notes given 
by the P. J. Association to the defendants, and by them 
indorsed to the plaintiffs, it appeared that the plain- 
tiffs had obtained two judgments against the P. I. & 
M. Co., a corporation in whfch both plaintiffs and de- 
fendants were stockholders; that the plaintiffs pre- 


~yvailed upon the defendants, as directors of the corpo- 


ration, to agree that the sum for which the larger judg- 
ment was obtained should be entered for the plain- 
tiffs, by which they were enabled to obtain priority 
over other creditors of the corporation, upon the prop- 
erty on which they levied; that the plaintiffs, at the 
time said notes were given, represented to the defend- 
ants that if they would buy the judgments they would 
be enabled to acquire a title to all the property of the 
corporation by a legal early sale thereon, and exclude 
all other stockholders from any interest therein, and 
prevent other creditors from collecting their claims; 
and that the defendants then indorsed the notes in 
question to the plaintiffs, and took assignments of the 
judgments. Held, that the evidence does not show any 
fraud upon the part of the plaintiffs. They were pur- 
suing their legal remedies against the corporation. 
The representations were merely statements that they 
had acquired certain legal priorities and advantages 
over the other creditors and stockholders, which, by 
assignment of the judgments, would pass to the de- 
fendants. Opinion by MORTON, J.—Colev. Boardman. 

MORTGAGE—ASSIGNMENT.—In an action of contract 
to recover a balance of purchase-money due upon a 


- conveyance of land described in a mortgage-deed to 


certain trustees, to secure the payment of two promis- 
sory notes payable to the trustees—one for 1,000 and 
the other for $2,000—the agreed statement of facts 
showed that on December 23, 1873, the trustees indorsed 
the note for $1,000 to the plaintiff, and executed an as- 
signment whereby they “ do hereby assign, transfer 
and set over unto the said Jeremiah Foley and his heirs 
and assigns the said mortgage-deed, the real estate 
thereby conveyed, so far as the same is security for said 
note ot $1,000, thereby secured.” On April 26, 1876, 
the trustees indorsed the note of $2,000 to the defend- 


.ant,and assigned the mortgage to him by an assign- 


ment of like tenor. The mortgagor made default in 
the payment of interest on both notes, and the plain- 
tiff duly sold, under a power of sale in the mortgage. 
the premises on September 15, 1876, to the defendant, 
who still held the $2,000 note, for $2,010, and duly exe- 
cuted to him a deed of the premises. The defendant 
paid to the plaintiff all he claimed of the net amount 
of the purchase-money, except the balance in dispute. 
Held, that the assignment to the plaintiff by the mort- 
gagees, who then held both notes, transferred the legal 





title to the mortgage and the land to the plaintiff, 
leaving in the mortgagees only an equitable interest, 
the extent of which must be determined by the con- 
struction of the assignment. Prima facie the assign- 
ment to the plaintiff to secure him for money advanced 
operates as security for the whole amount; and there is 
nothing to show in this assignment that it was intended 
to have more restricted operation. See Bryant v. Da- 
mon, 6 Gray, 564. The plaintiff is entitled to have his 
note paid in full, out of the proceeds of the mortgaged 
property. Opinion by MorTON, J.—Foley v. Rose. 


_— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 
[Filed at Ottawa, January 21, 1878.] 
HON. JOHN SCHOLFIELD, Chief Justice. 
‘* SIDNEY BREESE, 
“s T. LYLE DICKEY, 
‘¢ BENJAMIN R. SHELDON, 
s¢ PINCKNEY H. WALKER, 
JOHN M. ScoTT, 
‘© ALFRED M. CRAIG, 


EFFECT OF CITY CHARTER UPON GENERAL LAW. 
—A charter which confers exclusive jurisdiction upon 
municipal authorities, operates to repeal the general 
law on the same subject within the municipality; not 
so when, as in this case, the charter confers concurrent 
authority. Original jurisdiction, under such cireum- 
stances, is not withdrawn from the circuit court, which 
kas, in such matters, concurrent jurisdiction with the 
police court of the city. Opinion by SCHOLFIELD, C. 
J.—Seebold v. The People. 

CaUSE TAKEN UNDER ADVISEMENT—AVERMENT 
OF AFFIRMANCE OF JUDGMENT—PRACTICE—AFFIDA- 
VIT OF MERITS.—1. When a cause was taken at Septem- 
ber term, 1873, and held under advisement, an averment 
that the judgment was affirmed January 30, 1874, shows 
the steps taken in the case were in conformity to the 
statute. 2. The appeal-bond upon which the action 
was brought, was a contract for the payment of money. 
As plaintiff filed with his declaration an affidavit of 
claim, the appellant was bound to file with his pleas an 
affidavit of merits; because he failed to do this, the 
court did not err in striking the pleas from the files. 
Opinion by CRAIG, J.—Coursen v. Browning. 


RIGHT TO HAVE SALE SET ASIDE—LACHES—The 
court gave the railroad company its option, to let the 
sale stand and have an accounting up te the time of the 
making of the master’s deed, or to take measures to 
have the sale vacated, and the company. came into court 
of its own motion, and petitioned the court not to set 
aside the sale; this must be regarded as a waiver of its 
right to have the sale vacated. Moreover, for nearly 
two (2) years after its rights were understood, and it 
was known that the circuit court was bound to enter- 
tain a motion to vacate the sale, the company did not 
invoke the aid of the court. Held, that by delay and 
inaction the right had been lost. This case was before 
the court in 1868, in 49 Ill. 331, where all the facts ap- 
pear. Opinion by CRAIG, J.—Racine & Miss. R. R. v. 
Farmers Loan & Trust Co. 


OBJECTION TO SHERIFF— CHANGE OF VENUE— 
REQUISITES OF PETITION.—1. The sheriff who was 
directed to serve a special venire for jurors being the 
son of the prosecuting witness, the defendant had a 
right to require the appointment of the coroner as a 
special bailiff for that purpose. The statute (R.S. 
1874, sec. 13, p. 633) provides that on objection to the 
sheriff by either party, the court shall appoint a special 
bailiff. 2. A petition for change of venue need contain 
a statement of the cause of the application and prayer 
for change of venue only. If the cause for change of 
venue is the prejudice of the judge, the petition must 
be accompanied by the affidavits of two (2) respectable 
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persons, etc., and the fact that they are respectable may 
be made to appear from their own affidavits, as well as 
from the statements of the petition. Opinion by ScorT, 
J.—Hanna v. The People. 


EFFECT OF DEMURRER—NUL TIEL RECORD—RE- 
CITALS IN WRITS.—1. In scire facias on a recognizance, 
a demurrer to the first plea—nul tiel record—was over- 
ruled, and sustained as to the second plea, that defend- 
ants entered into no such recognizance. Defendants 
claimed the demurrer should have been carried back to 
the scire facias. It is the well settled doctrine of this 
court, that when a plea of the general issue is filed, a 
demurrer to a subsequent plea can not be carried back 
to the declaration. The writ of scire facias here sup- 
plies the place both of summons and declaration, and 
the plea of nul tiel record amounted to the general 
issue. 2. The recital in the scire facias the principal 
was required to answer, was “for the crime of selling 
liquor without a license.” This is sufficient. The 
same particularities and technical accuracy are not 
required in warrants, mittimusses and recognizances, 
as in indictments. This language in an indictment 
itself would have been insufficient. Opinion by 
SHELDON, J.—Compton v. The People. 


—_— 
—_— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
November Term, 1877. 


Hon. Horace P. BIDDLE, Chief Justice. 
“WILLIAM E. NIBLACK, 
‘6 JAMES L. WORDEN, 

‘6 GEORGE V. HowKk, 
‘* SAMUEL E. PERKINS, 

COUNTY AUDITORS’ FEES.—By the act of March 12, 
1875 (1 R. S., 1876, 471), county auditors are entitled, 
as fees for managing the school fund of the county, to 
one per cent. on the whole amount of the permanent 
funds in their hands, and not only to one per cent on 
the sums actually loaned, but the words “ school fund 
of the county” do not include the fund arising from 
other sources, denominated ‘‘ the school revenue for 
tuition,” and on this they are not entitled to any fees. 
Opinion by BrppL#z, C. J.—Board of Comrs. of Green 
Co. v. Stropes. 

REFORMATION OF DEED—ADEQUACY OF CONSID- 
ERATION.—The cases in which it has been held that a 
correction of a deed will not be made in favor of vol- 
unteers, are cases in which there was no valuable con- 
sideration paid whatever. Mere inadequacy of con- 
sideration is no ground for withholding such relief, 
and, where the consideration expressed in the deed 
was ‘* $1, and natural love and affection,’’ there was a 
sufficient valuable consideration to support the action. 
Especially was this the case where the grantee took pos- 
session under the deed, and made valuable improve- 
ments in the land. Opinion by WORDEN, J.—Mason 
et al. v. Mouldon. 

CLAIMS AGAINST DECEDENT’s ESTATE.—An ad- 
ministrator has the right to insist that any claim against 
his decedent’s estate shall only be brought before the 
court for trial in accordance with the provisions of the 
decedent’s act. But he may waive this right, and if, 
when the claim is sued on, he appears fully to the ac- 
tion and demurs or answers, he thereby waives any 
objection on the ground that the claim was not filed 
nor placed on the appearance docket. A demurrer to 
the claim, on the ground that it had not been so filed 
or placed on the appearance docket and transferred 
therefrom to the issue docket for trial, as showing that 
the court had no jurisdiction of the subject-matter of 
the action or of the person of the administrator, would 
not be available to defeat the action, for the reason 
that these matters do not appear on the face of the 





Associate Justices. 





complaint. The case of Stanford v. Stanford (42 Ind., 
485) is overruled. Opinion by Howk, J.—Morrison, 
Adm’r., etc., v. Kramer. 

SURETYSHIP — NOTICE TO CO-DEFENDANTS ON 
CroOss-COMPLAINT.—The statute (2 R. 8S. 1876, 277.) 
that in any action on contract, against two or more 
defendants, ** the surety may, upon a written com- 
plaint to the court, cause the question of suretyship to 
be tried and determined, upon the issue made by the 
parties, at the trial of the cause, or at any time before 
or after the trial; or at asubsequent term.’’ It never 
was intended, by this provision, that, in such an action, 
one of the parties might appear and file the so-called 
cross-complaint, and, upon the default of the other 
parties in the original action, in their absence and 
without any notice to them of such so-called cross- 
complaint, have the same “‘ tried and determined,” and 
a valid and binding judgment rendered thereon. In 
such a case the complaint of the surety, not his cross- 
complaint, is a new and original proceeding, and is 
independant of the proceedings of the plaintiff in his 
action on such contract. The principle is funda- 
mental that a party shall not be bound by adverse 
proceedings without notice and opportunity to be 
heard (25 Ind., 458.) In this case the record given in 
evidence by the appellee, in so far as the proceedings 
and judgment on his so-called cross-complaint were 
concerned, was void on its face for want of any notice 
to appellants thereof. Opinion by Howk, J.—Joyce 
et al. v. Whitney et al. “ 

PARTITION OF REAL ESTATE—STATUTE OF LIMITA- 
TIONS—REFORMATION OF DEED.—1l. Where several 
persons own lands as tenants in common, a cause of 
action for partition exists from the date of the tenancy, 
but a failure to assert the rights for a period of twenty 
years will not bar an action for partition. 2. Where 
one is a tenant for life adverse possession can not be- 
gin to run against the remainderman until the expira- 
tion of the life during which the estate was held. 3. 
Up to 1853 the common law doctrine prevailed in this 
state that words of inheritance were necessary ina 
deed in order to show that an estate of inheritance 
was intended to be conveyed; andin a suit to reform 
a deed, alleging the omission of such words, the com- 
plaint must aver that at the time of the execution of 
the deed the grantors and grantees were ignorant that 
the word “heirs” was omitted therein. A mistake, to 
be available for reformation, must be mutual, and if 
either party knew, at the time of such omission, there 
could have been no mistake on the part of such per- 
son. Opinion by Howk, J.—Nicholson et al. v. Ca- 
ress. 


_ 
——_— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. 


December Term, 1877—Filed January 22, 1878. 


Hon. JOHN WELCH, Chief Justice. 
“ Wo. WHITE, 
“ W. J. GILMORE, — 
‘© GEO. W. MCILVAINE, 
“ W. W. BoYNTON, 





Associate Justices. 


MASTER AND SERVANT.—The master is liable for an 
injury to a servant, resulting from the negligence of a 
superior servant, while the latter is discharging the 
duties of one under his control, to the same extent as 
if the act causing the injury had been committed by an 
inferior servant under his direction. Opinion by Boyn- 
TON, J.—Berea Stone Co. v. Kraft. 

CONSTITUTIONAL LAW— POWER OF SENATE TO 
TRY CONTESTED ELECTIONS.—1. The authority con- 
ferred onthe senate to try contested elections is not 
judicial power within the meaning of sec. 1, art. 4 of 
the constitution, which requires the judicial power of 
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the state to be vested in the courts. 2. Under section 
43 of the act to regulate the election of state or county 
officers, the right to contest an election before the sen- 
ate is not limited to the first regular session of the gen- 
eral assembly occurring after the election. If the gen- 
eral assembly is convened after the election, and after 
the result has been declared, the contest may be insti- 
tuted irrespective of whether the meeting of the gen- 
eral assembly is at a regular session, or in pursuance of 
the call of the governor, or at an adjeurned session. 
8. Where an election is contested under the statute, 
the public, as well as the parties, are concluded by the 
decision. Judgment of ouster, and of induction. 
Opinion by WHITE, J.—State v. Harmon. 


JURY—PROOF OF SIGNATURE TO CONTRACT—RAIL- 
ROADS—FENCES.—1. Where a jury of twelve men was 
selected and summoned for the trial of a cause before 
a justice of the peace, under the act of March 30, 1875 
(72 Ohio Laws, 159), and before the day set for trial 
this act was repealed by another (73 Ohio Laws, 14), 
which provided for a jury of six men for such trials» 
held, that the act in force at the time of the trial gov- 
erned, and that the justice erred in submitting the cause 
to a jury of twelve men. 2. Where a contract is attested 
by a witness, such witness must be called, or his ab- 
sence accounted for, before the testimony of other wit- 
nesses can be received to prove that the maker’s signa- 
ture is genuine, or was admitted by him to be genuine. 
8. Under the act of April 18, 1874 (71 Ohio Laws, 85), 
an action will not lie in favor of a land-owner against 
a railroad company, to recover the cost of building a 
fence along the line of a railroad, where a former 
owner of the land, for a consideration, released the 
right of way for the railroad over the lands, and agreed 
to build and keep up fences on both sides of the line of 
the road. Opinion by GILMORE, J.— Warner v. Balti- 
more and Ohio R. R. 


=o 


ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1877.—Filed January 23, 1878. 


Hon. LUTHER Day, Chief Justice. 
“  JostaH Scort, 
” o. | tan Justices. 
“ TT. Q. ASHBURN, 





GAMING—INDICTMENT.—An indictment under the 
seventh section of “‘An act for the prevention of gam- 
ing” (1 S. & C. 676), which charges that the defend- 
ant “did unlawfully play at a certain game called 
‘poker,’ for a large sum of money, to-wit: for the sum 
of. two dollars, by means of a certain gaming device, 
to-wit: a pack of cards,” is sufficient, without stating 
the name or names of the persons with whom he 
played. Davis v. State, 7 Ohio, 204, and Buck vy. 
State, 1 O. S. R., 61, distinguished. Judgment af- 
firmed. Opinion by JOHNSON, J.—Roberts v. State. 


EXTENT OF GUARANTY.—1. A letter addressed to a 
lumber merchant in the following language: ‘Please 
send my son the lumber he asks for, and it will be all 
right,” is a guaranty that the lumber sold and deliv- 
ered to the son, atthe time of its presentation, will be 
paidfor. 2. But such guaranty is not continuing, so 
as to make the guarantor liable for lumber subsequently 
purchased by the son from the same merchant. And 
payments made afterwards by the principal, on ac- 
count, will be applied in satisfaction of the first pur- 
chase, and consequent discharge of the guarantor’s 
liability. Judgment of court of common pleas af- 
firmed. Opinion by Scott, J.—Birdsall v. Heacock. 


CONTINUANCE—CONTRACT—BREACH—EVIDENCE.— 
1, Whether or not the continuance of a cause shall be 





granted or refused is a matter of judicial discretion, 
and error can not be predicated of the action of the 
court in that behalf, unless in case of an abuse of that 
discretion. 2. P. sued D. for merchandise, claiming 
the contract to be thatthe merchandise was delivera- 
ble on the cars at R., the beginning of the railroad 
route, while D. claimed it was deliverable at M., the 
end of the railroad route. D. having received and paid 
for three car loads denied baving received any more. 
In this state of the case it is competent for D. to show 
that only six car loads, in all, had been shipped to him 
from R. to M. during the time, and that three of the 
six were shipped by a party other than P. Judgment 
reversed. Opinion by WRIGHT, J.—Diebold v. Powell. 


LIQUOR LAW—SALE TO MINORS—INDICTMENT.—1. 
By section 1, of the act of April 5, 1866 (S. & S., 748), 
it is made unlawful for any person to furnish intoxi- 
cating liquor to a minor, knowing him to be such, with 
intent that the minor shall drink the intoxicating 
liquor, unless given, or ordered to be given, by a phy- 
sician in the regular line of his practice. 2. On the 
trial, under an indictment charging the defendant with 
furnishing spiritous liquor to a minor, to be drank by 
such minor, knowing him to be a minor, a written or- 
der from the father of the minor to the defendant, di- 
recting him to sell beer to his minor son until forbid- 
den by him, is not competent testimony for the de- 
fense. 3. Where the transaction amounts to a sale of 
intoxicating liquor not to be drank by the minor, and 
the indictment is under the act of May 1, 1854, fora 
sale to a minor, such written order would be compe- 
tent testimony for the defense. Judgment affirmed. 
Opinion by ASHBURN, J.; Johnson, J., dissenting from 
second and third points.—Grepel v. State. 
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ABSTRACT OF DECISIONS OF SUPREME 
. COURT OF KANSAS. 
July Term, 1877. 


Hon. ALBERT H. HORTON, Chief Justice. 


“ = i—- | Associate Justices. 

LIABILITY For ToRTIOUS CONDUCT.—1. O. hired to 
A. a horse and buggy. During the bailment A. let W. 
take the property. While in his possession and in the 
absence of A., through his reckless driving the horse 
ran away, and both horse and buggy were injured. 
Held, that W. was to the property a wrong doer, and 
that for the injury caused to the property by his tor- 
tious conduct, O., the owner, could maintain an action 
against him. Opinion by BREWER, J. Reversed. All, 
the justices concurring. O'Riley v. Waters. 


AMENDMENTS OF PLEADINGS ON TRIAL.—It is 
error for a court to allow a pleading to be amended in 
a material respect and then to render judgment thereon 
in the absence of the adverse party and without any 
notice to him; andtherefore, where a plaintiff brought 
suit in a justice’s court, and claimed in his bill of par- 
ticulars $25.00 as attorney’s fees, and afterwards the 
case was appealed to the district court, and there the 
plaintiff only appeared, and the court allowed the 
plaintiff to amend his said bill of particulars, (which 
was the only pleading filed in the case), so as to claim 
$40.00 for attorney’s fees instead of $25.00 as first 
claimed, and the court then rendered judgment upon 
such amended bill of particulars, in the absence of 
and without any notice to the defendant: Held, That 
the action of the court, in allowing said amendment 
and in rendering said judgment without any notice to 
the defendant, was erroneous. Opinion by VALENTINE, 
J. Reversed. All the justices concurring. The L. L. 
& G. R. R. Co. v. Van Riper. 


TAXATION—MOBILIA SEQUUNTUR PERSONAM.—1. 
Persons residing in this state are not subject to assess- 
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ment of taxation in respect to business or interests be- 
yond the territory and jurisdiction of the state, and 
which the laws of the state cannot in any way reach or 
protect. 2. The maxim of the common law, mobilia 
sequuntur personam, does not always, nor absolutely 
apply for the purpose of taxation to intangible per- 
sonal property. Wilcox v. Ellis, 14 Kan., 582. 
8. Where, prior to 1875, F., of Rush county, sold and 
conveyed certain real estate in Iowa, and received in 
part consideration from the vendee four promissory 
notes, amounting in the aggregate to the sum of $1,800, 
and the notes were secured by a mortgage on the real 
estate conveyed by the vendor, and the contract was 
made in Iowa between the parties, the notes and 
mortgage were made payable in that state, and left 
there by the owner for collection, and never were in 
Kansas; Held, that an attempt to list and tax said notes 
in 1875, by the officials of Rush county, was unauthor- 
ized and illegal. Opinion by HorTON, C.J. Reversed. 
All the justices concurring. Fisher v. Commissioners 
of Rush County. 


LOAN AND BUILDING ASSOCIATIONS—MEMBERSHIP 
—INTEREST—PRACTICE IN SUPREME COURT.—1. 
Where a loan and building association, organized under 
the laws of the state, loans its funds on a note and mort- 
gage executed by persons not members of the asso- 
ciation. Held, that the loan is not exempt from the 
provisions of the statute regulating interest on money, 
and the association can not recover in any court more 
than twelve per cent. interest thereon per annum. 2. 
Where T. and wife obtain from a loan and building 
association, incorporated under the laws of the state, 
the sum of $765 on a note given for $1,500, securea by 
mortgage on real estate, and such parties are not 
members of the association, and there are no recitals in 
the note or mortgage of any membership, and the 
makers thereof are entitled to a return of the note and 
mortgage on payment of the amount due on ttle note: 
Heid, that such association is bound to surrender up 
the note and mortgage to the makers thereof ona 
tender being made to it of the money actually obtained 
with interest thereon at the rate of twelve per cent. per 
annum. 3. Ina suit where the main question of fact 
at issue is, whether the makers of the note and mort- 
gage are members of the corporation,and where it ap- 
pears they have signed no writings, estopping them 
from denying such membership, the controversy is to 
be settled like any other issue of fact, and where the 
court finds upon the evidence that such persons are 
not members of said association, and there is evidence 
to sustain the finding although the preponderence of 
evidence is otherwise: Held, that this court will not 
disturb a judgment based upon such finding of fact. 
Opinion by Horton, C.J. Affirmed. All the justices 
concurring. St. Joseph & Kansas Loan and Building 
Association v. Thompson. 

DEMURER TO EVIDENCE—EXEMPTION LAWS CON- 
STRUED.—1. Upon a demurrer to the evidence, the 
court must presume that all the evidence demurred to, 
and upon which the party resisting the demurrer re- 
lies, is true, except in cases where evidence of a 
weaker kind is contradicted by evidence of a higher 
kind, and where the court could say as a matter of law 
that the weaker evidence should not be considered at 
all, but should be excluded. A court can not upon a 
demurrer weigh conflicting evidence. That is the 
province of the jury. 2. Articles of merchandise 
bought by a merchant to be sold again on speculation, 
are not exempt in his hands from attachment and exe- 
cution under the eighth subdivision of section 3 of the 
exemption law. (Gen. stat. 474.) 3. A lamp and other 
articles kept by a watch-maker and jeweler would be 
exempt from attachment and execution under said 
exemption law as “ tools and implements,” provided 
such articles were necessary for his use in carrying on 





the business of making and repairing watches and 
jewelry. 4. Watches and jewelry manufactured by a 
watch-maker and jeweler, whether manufactured for 
particular customers upon special orders or for cus< 
tomers generally and for sale to any person who might 
wish to purchase, whether completed or not com- 
pleted, as well as the raw materials kept by such 
watch-maker and jeweler from which to manufacture 
watches and jewelry, are, in the hands of such watch- 
maker and jeweler, exempt from attachment and exe- 
cution, as “ stock in trade,” under said exemption law, 
provided, that the aggregate amount in value of the 
articles exempted as “ stock in trade,’’ does not exceed 
$400. Opinion by VALENTINE, J. Reversed. All the 
justices concurring. Bequillard v. Bartlett. 

LIFE INSURANCE—PRACTICE— MOTION FOR NEW 
TRIAL—CASE MADE—FORFEITURE OF POLICIES—AS- 
SURED MISLED BY A CIRCULAR OF THE COMPANY AND 
STATEMENTS OF LOCAL AGENT—WAIVER OF Pay- 
MENT OF PREMIUM.—1. This case was tried by the 
court without a jury. Afterwards and on July 26, 1875, 
the court made special findings of fact and conclusions 
of law, and upon such findings and conclusions ren- 
dered judgment in favor of the plaintiffs and against the 
defendant. On the same day the defendant filed a mo- 
tion for a new trial, but on the same day the court ad- 
journed sine die without taking any action upon said 
motion for a new trial. Held, that said motion did not 
become defunct by reason of said adjournment, but 
was continued to the next term of the court. 2. A case 
may be made for the supreme court and served upon 
the opposite party at any time within three days after 
an order is entered overruling a motion for a new 
trial, although such order may not be entered at the 
same timethat the judgment in the case is rendered, nor 
even until the next term thereafter, and the court may 
on entering said order extend the time still further for 
making and serving a case for the supreme court, 
(laws of 1871, page 274; laws 1873, page 168.) 3. The 
decision in the case of Life Insurance Co. v. Twining, 
12 Kansas 475, re-affirmed and followed. 4. Where an 
insurance company publishes that, in order to prevent 
forfeitures and to save policies from lapsing it has 
adopted two methods of insurance, between which 
policy-holders may choose; and T. procures from the 
said company an insurauce on his own life for the 
benefit of his heirs, and in doing so takes and receives 
a policy given to him the benefit of one of said methods 
and not of the other; Held, that T. in taking and hold- 
ing said policy, chooses one of said methods, and that 
his heirs cannot after his death abandon that method 
and choose the other. 5. Where the local agent of an 
insurance company adopts the custom of receiving 
premiums due his company, at any time up to the first 
of the month next after they become due; and T. at 
the time holds an incorrect policy in said insurance 
company; and the agent in order to induce T. to take 
a corrected policy from the company informs T. of such 
custom and tells him that if he takes such new policy 
and pay his annual premiums at any time up to the 
first of the month next after they become due, it will 
be sufficient; and also gives to T. a circular published 
by the company stating that ‘‘ Thirty days grace allow- 
ed in payment of premiums; ” and T. takes such new 
and corrected policy by the terms of which the annual 
premiums become due on the 15th of October of each 
year, and on said policy is an indorsement stating in 
effect that the agents of the company have no authority 
to waive anything for the company, and this particular 
agent does not in terms have any such authority, and 
said agent again and after said second policy is issued, 
makes the same statement to T. that he did, prior 
thereto, with regard to said custom, and with regard 
to receiving said premiums after they became due; and 
also thereafter gave T. other copies of said circulars; 
and the insured dies on October 24th, just nine days 
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after the second annual premium becomes due, and 
said second annual premium is never paid. Held, that 
it must be presumed that the insurance company has 
knowledge of said custom of its agents and adopted 
the same as its own custom, and therefore that the 
company itself waived the payment of premiums 
within the strict time prescribed by the policy, and 
therefore that as the insured died before the first of 
the month next after said premiums became due, that 
the beneficiaries may now recover the amount of 
the insurance less the amount of said second annual 
premium. Opinionby VALENTINE, J. Affirmed. All the 
justices concurring. Mound City Mutual Life Ins. 
Co. v. Twining. et al. 
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For INJURIES CAUSED BY THE NEGLIGENCE OF 
FIREMEN, appointed and paid by the city, when en- 
gaged in their line of duty, the city of Louisville, be- 
ing required by law to establish and maintain a fire 
department, is not liable. Opinion by CoOFER, J. 
Affirmed.—Greenwood v. Louisville. 


MUNICIPAL CORPORATIONS—LIABILITY FOR ACTS OF 
POLICEMEN.—1. For wilful negligence of policemen 
appointed by the city, in making arrests upon charges 
of felony, the city of Louisville is not responsible. 2. 
Policemen, in making arrests for felonies, act as the 
officers of the commonwealth, and not as the agents or 
servants of the city. Dillon on Mun. Corp. sec. 773. 
8. A municipal corporation represents the common- 
wealth, and municipal officers, while engaged in those 
duties which relate to the public safety and the preser- 
vation of public order, are the servants of the state. 
Opinion by CoFER, J. Aflirmed.—Pollack’s adm’r v. 
City of Louisville. 
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NOTES. 

In the Supreme Court of New York last weck, in a 
case where an injunction had been asked for to restrain 
the performance of a dramatic performance called 
“The Danicheffs,” and the plaintiffs had afterwards 
discontinued the suit, the defendant made a motion for 
costs. The plaintiffs’ counsel in reply stated that the 
plaintiffs had been successful in every stage of the case, 
but that it was found impracticable to proceed further, 
because, when a commission was sent to France to take 
the testimony of Alexander Dumas, fils, he had refused 
to be sworn, on the ground that his word must be 
taken in an American court as to the authorship of 
the play, as it would be taken in a French court, and he 
would not humiliate himself by swearing to his state- 
ment. As there was no way of compelling M. Dumas 
to testify, except in the round-about and expensive 
method of letters rogatory, which, in the end, might 
be ineffectual, the plaintiffs thought it advisable to 
discontinue the action. 

THE Pall Mali Gazette says that the law recently 
promulgated by the German government, establishing 
courts to inquire into accidents at sea happening in 
German waters, will come into force on the Ist of Janu- 
ary next. Two courts are created by the new regula 
tions—the one for the Baltic, the other for the North 
Sea. The president of each i: to be a lawyer, and he 
is to be assisted by four assessors, two of whom are to 
be captains of merchant vessels in actual employment, 








to be selected on each occasion by the president of the 
court from a list prepared every year by the Chambers 
of Commerce. In certain cases, also, the president may 
nominate a naval officer as one of the four assessors. 
The court, thus composed, has power to suspend for 
any length of time the certificate of the captain or 
pilot of any vessel, into the conduct of which inquiry 
ts being made, or even to prohibit them altogether 
from following their profession at sea; but the Chan- 
cellor of the Empire, to whom appeal may be made 
from the decision of the court, may remit the sentence 
pronounced by it at the end of a year. The provisions 
of this law have been warmly discussed in the papers 
of the German seaport towns since it was promul- 
gated. The prevailing opinion appears to be that the 
sentences to be awarded are much too severe, and that 
the fear of incurring the punishment prescribed will 
cause captains and pilots to adhere rigidly to the regu- 
lations, even in cases where the only chances of avoid- 
ing a disaster would be to maneuver boldly and 
promptly in opposition to the rules Jaid down. The 
admission of a naval officer as an assessor is also 
warmly protested against, even in cases in which a 
man-of-war is concerned—unless, indeed, the officer 
appointed shall have previously served as a captain in 
the merchant service. 

SOME curious reasons seem to have been given for 
rejecting the proposal, which has recently been revived 
at Washington, that measures should be taken for the 
recovery by the United States from the Bank of Eng- 
land of balances remaining to the credit of the South- 
ern Confederacy at the time of its collapse. The 
grounds of objection are stated to be: first, that the 
United States Minister is not willing to ask any favor 
of the British Government, such as the right to sue in 
the English courts, and, next, that when inquiries 
were made into the matter during the administration 
of General Grant, the ‘representatives of the British 
Government ” expressed themselves as perfectly will- 
ing to recoguize the United States as the successor of 
the defunct Confederacy, and to turn over to it all bal- 
ances formerly belonging to the Confederacy held in 
Great Britain, provided the United States would as- 
sume its liabilities to British subjects. The first ob- 
jection seems absurd. No “favor” of the British 
Government is needed to enable the United States to 
sue in our courts. As a matter of fact, the United 
States itself has been more than once admitted to sue 
as a matter of right; and in numerous cases, such as 
The King of the Two Sicilies v. Wilcox, 1 Sim. N. S. 
301, where the plaintiff recovered ships bought by a 
revolutionary government out of his own despoiled 
treasury; and Emperor of Austriav. Day,9 W. R. 712, 
where the plaintiff prevented the issue of bank notes 
by M. Kossuth, foreign states have had justice done 
them in our courts without fear or favor. As to the 
second objection, we do not see what our Government 
has to do with the matter; and we imagine the refer- 
ence intended must be not to any declaration of the 
“representatives of the British Government,” but to 
the doctrine laid down in the case of United States of 
America vy. McRae, 17 W. R. 764, L. R. 8 Eq. 69, in 
which Lord Justice James, then Vice-Chancellor, ex- 
pressly distinguished between property coming to the 
restored Government of the United States as successor 
of the Confederacy, and property coming to it by vir- 
tue of its right as a restored Government. It was 
there held, dismissing a bill for an account against an 
agent for the Confederate Government, that money 
voluntarily contributed to the Confederate Govern- 
ment could only be recovered from an agent of that 
Government to the same extent, and subject to the 
same rights and obligations as if the Confederate 
Government had not been displaced, and was itself 
proceeding against the agent.— Solicitors Journal. 
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